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ORDER REMANDING TO SBA FOR FURTHER CONSIDERATION 
 
 On May 29, 2012, Innovet, Inc. (“Petitioner”) appealed a Determination of the U.S. 
Small Business Administration (“SBA” or the “Agency”), denying Petitioner admission into the 
8(a) Business Development Program (“8(a) BD Program”). See 13 C.F.R. parts 124, 134. On 
August 13, 2012, the Agency filed an Answer to Petitioner's Appeal Petition. In its Answer, the 
SBA argued that Petitioner failed to demonstrate the requisite nexus between its owner's physical 
and mental disabilities and lost business opportunities. The SBA does not dispute that 
Petitioner's owner, Mr. Charles McCarty, is a physically and mentally disabled individual. 
Rather, the SBA disputes that these disabilities led to a chronic and substantial social 
disadvantage that has negatively impacted Mr. McCarty's entry into or advancement in the 
business world. 
 
 The case is now before this Court, pursuant to 13 C.F.R. §§ 124.206(a) and 134.102(j)(l), 
to determine whether the Agency's decision was arbitrary, capricious, or contrary to law.1 

 
PROCEDURAL HISTORY 

 
 On March 30, 2011, Petitioner filed an initial application seeking entry into the SBA's 
8(a) BD Program. The application stated that Mr. McCarty is a service disabled veteran who is 
socially disadvantaged due to his physical and mental disabilities. Mr. McCarty's disabilities 
include physical injuries suffered from a hand grenade explosion and post-traumatic stress 
disorder (“PTSD”), which results in sleep disturbances, nightmares, flashbacks, fear of loud 
noise, and claustrophobia. 
 
 On January 19, 2012, the SBA issued an initial Determination Letter denying Petitioner 
admission into the 8(a) BD Program. The SBA found that Petitioner did not establish that Mr. 

                                                 
 1  Pursuant to an Interagency Agreement in effect beginning October 1, 2012, 
Administrative Law Judges of the U.S. Department of Housing and Urban Development are 
authorized to hear cases for the U.S. Small Business Administration. 
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McCarty is socially disadvantaged. Because Mr. McCarty is not a member of one of the groups 
specifically presumed to be socially disadvantaged in SBA's regulations, Petitioner is required to 
establish Mr. McCarty's social disadvantage by a preponderance of the evidence. See 13 C.F.R. § 
124.103(c). The SBA found that Petitioner failed to provide “the quality and quantity of evidence 
necessary to meet the preponderance of the evidence standard” in supporting Mr. McCarty's case 
of social disadvantage. The SBA invited Petitioner to submit additional evidence of Mr. 
McCarty's social disadvantage to the Agency in order to be reconsidered for the 8(a) BD 
Program. 
 
 On March 1, 2012, the SBA received Petitioner's request for reconsideration along with 
additional materials supporting Mr. McCarty's claim of social disadvantage. On April 5, 2012, 
the SBA issued a second Determination Letter finding that Petitioner had provided insufficient 
evidence to overcome the Agency's reasons for denying Petitioner's application. On May 29, 
2012, Petitioner filed this appeal. 

 
PROGRAM ELIGBILITY REQUIREMENTS 

 
 To qualify for the 8(a) BD Program, an entity must be classified as a small business and 
be “unconditionally owned and controlled by one or more socially and economically 
disadvantaged individuals who are of good character and citizens of . . . the United States,” and 
who can demonstrate the potential for business success. 13 C.F.R. § 124.101. A socially 
disadvantaged individual is someone who has “been subjected to racial or ethnic prejudice or 
cultural bias within American society” because of the individual's identity as a member of a 
group, “and without regard to their individual qualities.” 13 C.F.R. § 124.103(a). An individual's 
social disadvantage must stem from circumstances beyond the individual's control. Id. 
 
 Subsection 124.103(b) of the regulations enumerates a number of groups who are 
presumed to be socially disadvantaged. 13 C.F.R. § 124.103(b)(1) (including Black Americans, 
Hispanic Americans, Native Americans, Asian Pacific Americans, etc.). Individuals who are not 
members of any presumptively disadvantaged group must establish individual social 
disadvantage by demonstrating: (1) at least one objective distinguishing feature that has 
contributed to social disadvantage; (2) personal experiences of substantial and chronic social 
disadvantage in the United States; and (3) negative impact on entry into or advancement in the 
business world because of the disadvantage. 13 C.F.R. § 124.103(c)(2). 
 
 The first requirement, a distinguishing feature that has contributed to social disadvantage, 
can include, but is not limited to, race, ethnic origin, gender, physical handicap, or long-term 
residence in an environment isolated from the mainstream of American society. 13 C.F.R. § 
124.103(c)(2)(i). “The second requirement, evidence of chronic and substantial disadvantage, is 
usually met if an applicant describes more than one or two specific, significant incidents.” Ace 
Technical, LLC, SBA No. SDBA-178, at 3 (2008). Indeed, one incident alone is sufficient 
provided it is so substantial and far-reaching that it is clear the applicant suffered social 
disadvantage. Id. The third requirement, negative impact, can be shown in relation to education, 
employment, and business history, among other factors. 13 C.F.R. § 124.103(c)(iii)(A)-(C). To 
prove negative impact, an applicant must submit a Personal Eligibility Statement (“PES”) that 
details specific, bias-motivated events in the business owner's education and employment 
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history, and as owner of the applicant business. See id. The SBA must then determine whether 
the totality of the described events shows the requisite negative impact. 13 C.F.R. § 
124.103(c)(2)(iii). 

 
BURDEN OF PROOF 

 
 “An individual who is not a member of one of the groups presumed to be socially 
disadvantaged . . . must establish individual social disadvantage by a preponderance of the 
evidence.” 13 C.F.R. § 124.103(c)(1). The preponderance of the evidence standard “asks whether 
the existence of a fact is more probable than its non-existence.” Southern Aire Contracting, Inc., 
SBA No. BDP-453, at 8 (2012). Simply stated, "if the petitioner's claims are slightly more likely 
than not, the preponderance burden had been met." Id. at 9. 
 
 Each specific incident of social disadvantage must be presented by the applicant in 
sufficient detail to be evaluated by the Agency. A claim is sufficiently detailed if it describes: (1) 
when and where the incident occurred; (2) who discriminated; (3) how the discrimination took 
place; and (4) how the applicant was adversely affected by the discrimination. Southern Aire, 
SBA No. BDP-453, at 7. “A claim that fails to provide sufficient detail is deficient.” Seacoast 
Asphalt Servs., Inc., SBA No. SDBA-151, at 6 (2001). 
 
 Often, an applicant's statements contained in the PES may be the only available evidence, 
as incidents of discrimination are rarely witnessed. Southern Aire, SBA No. BDP-453, at 6; Ace 
Technical, SBA No. SDBA-178, at 5. “The applicant does not have to corroborate the PES with 
independent evidence to meet the burden of proof.” Loyal Source Gov't Servs., LLC, SBA No. 
BDP-434, at 6 (2012); see Southern Aire, SBA No. BDP-453, at 6 (“The lack of corroboration 
does not weaken the evidentiary weight of the PES.”); Ace Technical, SBA No. SDBA-178, at 5 
(explaining that applicant statements in the PES “are made under penalty of criminal sanctions 
for false statements and thus carry the additional weight of a sworn statement.”). However, if 
supporting evidence is seemingly available, but the applicant does not provide it, or provide an 
explanation for failing to do so, the SBA may consider lack of corroboration in weighing the 
evidence. Loyal Source, SBA No. BDP-434, at 6. The SBA may also “‘discount or disbelieve’ 
the PES or other evidence 'if it is inconsistent with other, credible evidence in the 
record.”' Id. (quoting Ace Technical, SBA No. SDBA-178, at 5). 

 
STANDARD OF REVIEW 

 
 The SBA's determination that an 8(a) BD Program applicant has not met the program 
requirements can only be overturned if the reviewing court finds — after considering the entire 
administrative record — that the determination was arbitrary, capricious, or contrary to law. 5 
U.S.C. § 706(2)(A); 13 C.F.R. §§ 134.402, 134.406(a)-(b). Judicial review must be based “solely 
on a review of the written administrative record.” 13 C.F.R. § 134.406(a). “It is [therefore] 
imperative that the record itself he complete before a court can determine whether it supports the 
agency's ultimate conclusion.” Southern Aire, SBA No. BDP-453, at 2. 
 
 The Administrative Record. To determine whether an agency's record is complete, the 
court must evaluate whether the agency examined all the relevant evidence and articulated an 



BDPE-466 

explanation that bears a rational connection to the facts found in the record. Id An agency's 
determination must show that: (1) the agency considered all of the evidence presented by the 
petitioner; (2) the agency arrived at a conclusion using only the facts contained in (or reasonably 
inferred from) the administrative record; and (3) the conclusion provides a clear rationale based 
on those facts. Id. (citing Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 
29, 43 (1983); Ace Technical, SBA No. SDBA-178, at 3). 
 
 Deficiencies in the Record. If the court finds that the Determination Letter informing 
petitioner of the agency's decision is deficient in any of these three areas, the administrative 
record is considered incomplete and the court may remand the decision to the agency for further 
consideration or explanation. See 13 C.F.R. § 134.406(e); Southern Aire, SBA No. BDP-453, at 
2. The court may also remand a decision to the agency if it is “clearly apparent from the record” 
that the agency committed a mistake of fact or law. 13 C.F.R. § 134.406(e)(2). 
 
 Reasonableness of the Agency Determination. If the reviewing court determines the 
administrative record is complete, the court must then determine whether the agency reached a 
reasonable conclusion, in light of the facts available in the record. It is not the court's function to 
decide whether the agency's conclusion was the best one, or even the right one, as long as it was 
reasonable, based upon the record. See e.g., State Farm, 463 U.S. at 42-44; Griffis v. Delta 
Family-Care Disability, 723 F.2d 822, 825 (11th Cir. 1984); Southern Aire, SBA No. BDP-453, 
at 1: Ace Technical, SBA No. SDBA-178, at 2. Any reasonable conclusion must be upheld, even 
it differs from the conclusion the reviewing court would have reached. State Farm, 463 U.S. at 
42-43; Citizens to Preserve Overton Park. Inc. v. Volpe, 401 U.S. 402, 416 (1971); see also 13 
C.F.R. § 134.406(b). 
 
 Unsustainable Agency Determinations. “An agency's conclusion is unreasonable, and 
thus arbitrary and capricious, if it constitutes a 'clear error of judgment.” D' NAMO, LLC, SBA 
No. BDP-458, at 7 (2012); see State Farm, 463 U.S. at 43; Southern Aire, SBA No. BDP-453, at 
4-5. A “clear error of judgment” occurs when the agency: (1) relies on factors Congress did not 
intend the agency to consider; (2) fails to consider an important aspect of the problem; (3) offers 
an explanation for its decision that is not supported by the evidence before the agency; or (4) 
offers an explanation that is so implausible, it cannot be attributed to a difference in view 
between the agency and the court. State Farm, 463 U.S. at 43; Southern Aire, SBA No. BDP-
453, at 4-5. 

 
THE AGENCY'S DETERMINATION 

 
 Petitioner's Appeal Petition asks the Court to review the SBA's Determination, set aside 
that decision, and find that Petitioner should be admitted into the 8(a) BD Program. As 
previously stated, the Court is not authorized to substitute its own decision for that of the 
Agency. Instead, the Court must decide whether the SBA examined all the relevant evidence and 
articulated an explanation that bears a rational connection to such evidence. 
 
 After a careful review of Petitioner's 8(a) BD Program application (including Petitioner's 
PES), the SBA's Determination Letters, and the administrative record as a whole, the Court finds 
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that remand is necessary in this case to allow the SBA to address the following deficiencies in 
the record: 
 
I.  Incomplete Administrative Record - Failure to Articulate a Clear Rationale 
 
 The SBA must provide adequate notice of the facts and reasons for denying Petitioner's 
application. See Ace Technical, SBA No. SDBA-178, at 6. “Only by understanding the agency's 
basis for denying the 8(a) BD application can the reviewing court determine whether the denial 
was arbitrary, capricious, or contrary to law.” Southern Aire, SBA No. BDP-453, at 3. Therefore, 
remand is often necessary when the SBA uses conclusory statements to dismiss a petitioner's 
claim. Id. at 3-4 (“Without substantially more information, explanation, and analysis in the 
Determination Letter, this dismissive treatment will usually require a remand as an 
impermissibly conclusory determination.”). 
 
 In its Determination Letters, the SBA made broad, sweeping statements as to why 
Petitioner's claims were insufficient to demonstrate social disadvantage. The SBA summarized 
its position in the beginning of both Determination Letters by stating, “We thoroughly reviewed 
your statements of social disadvantage and the supporting information for these statements. 
Based on this review, we have determined that you have not provided the quality and quantity of 
evidence necessary to meet the preponderance of the evidence standard in supporting your case 
of social disadvantage.” In each letter, the SBA then proceeded to detail Petitioner's claims, but 
failed to describe what “quality and quantity of evidence” would have been sufficient to meet the 
standard. Instead, the SBA remains vague in its analysis, making conclusory statements such as, 
“this claim lacks adequate details” and “[t]his claim . . . is not clear.” 
 
 The SBA's initial Determination Letter, sent January 19, 2012, made such conclusory 
statements. The letter did not provide Petitioner insight to what evidence should be supplemented 
in a request for reconsideration.2  Nonetheless, Petitioner submitted an updated PES and 
additional supporting documentation on March 1, 2012. On April 5, 2012, the SBA issued a 
second Determination Letter. This second letter expands its discussion of Petitioner's claims, but 
it continues to make broad conclusory statements, without setting forth the Agency's reasoning 
for finding that no social disadvantage occurred. 
 
 For example, in its April 5th Determination Letter, the SBA recounts that Mr. McCarty 
accepted a position with [Employer 1]. which was subsequently revoked when [Employer 1] 
found out about Mr. McCarty's disability. The Determination Letter simply dismisses this claim 
by stating that it “lacks adequate details.” Similarly, the SBA notes that Mr. McCarty was fired 
from [Employer 2] because the head of the company told Mr. McCarty that he had too much 
“personal baggage.” The Determination Letter dismisses this claim by stating “no specific details 
were provided.” In both instances, the SBA failed to provide insight to Petitioner on what type of 

                                                 
 2  The letter did occasionally make statements such as, “[y]ou provided no details of any 
complaints that you filed during your employment” and “[y]ou also did not detail your efforts to 
seek the foreman position at [Employer 6].” Even so, these statements are not particularly helpful 
to Petitioner as they do not explain exactly what the Agency was looking for. 
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details might be adequate or specific enough to help the Agency make a proper determination. 
 
 The SBA also made conclusory statements regarding the possible impact of Mr. 
McCarty's disability. In its April 5thDetermination Letter, the SBA recounts that Mr. McCarty 
was not able to obtain a job as a driver with [Employer 3], a trucking company, or with 
[Employer 4] Police Department. These claims, which are detailed in almost three full pages in 
Petitioner's PES, are simply dismissed by the SBA with a single sentence: “However, there are 
questions as to whether you could have done the job or protected the public.” Also in a 
conclusory fashion, the SBA discusses the difficulties Mr. McCarty experienced while working 
as a driver for [Employer 5]. During a discussion of whether Mr. McCarty was unfairly denied a 
transfer to a non-driving job, the SBA states: “There are questions as to whether you could 
accomplish a task because of your handicap.” These statements were not further explained, and 
both lack factual support in the record. 
 
 The SBA cannot make “sweeping conclusory generalizations about the inadequacy of 
Petitioner's application, without evaluating the information Petitioner supplied[[,]” and without 
offering “insight into why Petitioner's application is inadequate or ... any guidance on additional 
information needed to support the claim of social disadvantage.” Med-Choice, Inc., SBA No. 
SDBA-179, at 5 (2008) (remanding the SBA's determination where the SBA omitted its 
reasoning in both the initial determination letter and the reconsideration determination letter); see 
also Southern Aire, SBA No. BDP-453, at 11-12 (remanding the SBA's determination where the 
SBA did not provide adequate analysis for dismissing petitioner's claims). 
 
 Accordingly, the Court must remand the SBA's determination to allow the SBA the 
opportunity to explain to Petitioner why the claims found in its application were inadequate and 
to provide Petitioner guidance for submitting such claims in the future (should the Petitioner 
wish to reapply to the 8(a) BD Program). 
 
II.  Incomplete Administrative Record - Failure to Consider All of Petitioner's Evidence 
 
 The administrative record is also incomplete because the SBA failed to show that it 
considered all of Petitioner's material evidence. In its second Determination Letter, the SBA 
failed to address several important pieces of evidence submitted by Petitioner, including: 
 

—A letter submitted by Scott Keifer, Vice President of Innovet, Inc., which corroborates 
Petitioner's claims regarding [Lender 1], [Lender 2], and the February 16, 2010 meeting 
between Mr. McCarty and [Individual 1]; 
—A letter submitted by David Zuzack, the Buyer for Innovet, Inc., which corroborates 
Petitioner's claims regarding the February 16, 2010 meeting between Mr. McCarty 
and [Individual 1]; 
—A letter submitted by Michael Whipkey, the Director of Sales and Marketing for 
Innovet, Inc., which corroborates Petitioner's claims regarding the supply company 
[Supply Company 1] 
—A second letter submitted by Michael Whipkey, which corroborates Petitioner's claims 
regarding the July 1, 2010 contractor cookout in St. Louis, Missouri; 
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—A letter submitted by [Individual 2], whose deceased father tried to get Mr. McCarty a 
job with his employer [Employer 3], which corroborates Petitioner's claims regarding 
[Employer 3]; 
—A special report entitled “Employment Problems of the Vietnam Veteran”;3 
—Mr. McCarty's statements in the PES that he and his business partners have 
““outstanding credit” and “all agreed to give personal guarantees for the line of credit and 
pledged our personal assets, which were in excess of $500,000 in collateral.” 

 
 The SBA omitted any discussion of this evidence in either of its Determination Letters. 
This is error, as “findings must be set forth 'for every material issue relating to each eligibility 
factor with specific reasons for each finding.” StrategyGen Co., SBA No. BDP-427, at 5 (2012) 
(quoting Custom Copper & Slate Ltd., SBA No. BDP-160, at 4 (2001)). “The SBA's failure to 
address these issues leaves the Court with no means of determining whether they were even 
considered in making the determination to deny Petitioner's application, let alone whether the 
SBA's conclusions with regards to [the related] claims were arbitrary, capricious, or contrary to 
law.” McMahon Builders, Inc., SBA No. BDPE-461, at 8 (2013); see also Loyal Source Gov't 
Servs., LLC, SBA No. BDP-434 (2012) (remanding the SBA's determination after the SBA 
addressed some, but not all, allegations of petitioner's disability-based discrimination, including 
ignoring a letter submitted by petitioner to corroborate petitioner's claims); StrategyGen Co., 
SBA No. BDP-427 (remanding the SBA's determination in part because it ignored several 
relevant pieces of petitioner's evidence, including ignoring testimonial letters from third parties 
to corroborate petitioner's claims). 
 
 Additionally, the SBA erred by consolidating all of Petitioner's claims regarding Mr. 
McCarty's employment at [Employer 5] into one aggregate claim. Mr. McCarty began his 
relationship with [Employer 5] in 1969 and was eventually terminated from the company in 
1972. In Petitioner's PES, Petitioner alleges multiple claims that occurred over this three-year 
period, each resulting in a unique claim of social disadvantage that had a negative impact on Mr. 
McCarty's advancement in the business world. First, Petitioner alleges that Mr. McCarty was 
initially not hired by [Employer 5] because of his disability. Second, once hired, Petitioner 
alleges that Mr. McCarty was tormented by his co-workers because of his disability. Third, 
Petitioner alleges that when Mr. McCarty complained of the harassment, he was demoted to a 
night shift driver — a job that came with lower pay — based on his disability. Fourth, Petitioner 
alleges that Mr. McCarty was wrongfully terminated from the company, rather than transferred, 
because of his disability. 
 
 Instead of demonstrating that it considered each of these distinct claims by addressing 
each claim in turn, the SBA grouped Petitioner's claims regarding [[Employer 5] into a single 
instance of alleged social disadvantage. By so doing, the Agency failed to address Petitioner's 
claim that [Employer 5] initially declined to hire Mr. McCarty because of his disability. The 

                                                 
 3   “Evidence such as newspaper articles, statistics, and studies that establish 
discrimination, bias, or prejudice in a particular industry or ethnic group may lend credence to a 
claim even though, by itself, will not prove a claim.” Ace Technical, LLC, SBA No. SDBA-178, 
at 4 (2008). 
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Agency failed to discuss this allegation, and instead began its analysis with Petitioner's second 
[Employer 5]-related claim, that Mr. McCarty was tormented by his co-workers because of his 
disability. The Agency also failed to address Petitioner's third [Employer 5]-related claim, except 
to explain that [Employer 5] “handled” the harassment by switching Mr. McCarty to the night 
shift. The corresponding demotion, by which Mr. McCarty suffered a pay cut and was forced to 
work nights, was not acknowledged in the SBA's Determination. 
 
 The need for the SBA to separately analyze these claims is distinguishable from the 
Court's recent decision in Striker Electric, where the Court found that “the failure to individually 
identify every claim does not necessarily render an SBA decision fatally deficient.” SBA No. 
BDPE-465, at 6 (2013). In Striker Electric, Petitioner's PES detailed three incidents of bias that 
were nearly identical. Because the incidents were so similar, they were not individually referred 
to by the SBA in its determination analysis. The Court in Striker found that since the incidents 
were “simple variations on a single theme” where only the characters in the narrative changed, 
“[t]he analysis of any one claim would therefore be interchangeable with the other two[,]” and 
therefore it was not necessary that each claim be assessed individually. Id. This is not the case 
with Mr. McCarty's [Employer 5] claims. Mr. McCarty's claims regarding [Employer 5] are not 
identical; instead, they each detail a unique fact pattern where disability-based bias allegedly 
resulted in various forms of social disadvantage. Because each incident resulted in a distinctive 
form of social disadvantage to Mr. McCarty, the claims are not interchangeable, and thus, must 
be individually analyzed by the SBA. 
 
 As the Court noted in Southern Aire Contracting, Inc., “[t]he Agency is not free to pick 
and choose what claims deserve its attention; it must provide reasoned analysis for them all.” 
SBA No. BDP-453, at 14 (2012) (remanding the decision to the SBA for further consideration). 
As the SBA has failed to address all of the claims and evidence submitted by Petitioner in this 
case, the Court must remand the SBA's determination for a more thorough analysis that takes 
into account all material evidence in the entire administrative record. 
 
III.  Mistake of Fact - Conclusions Contrary to Evidence 
 
 A thorough review of the administrative record shows that the SBA cited facts in its 
second Determination Letter that were contrary to evidence in the record.4 
 
 First in discussing Petitioner's claim that Mr. McCarty was denied the opportunity for a 
promotion to the position of foreman at [Employer 6]. the SBA concluded: 

                                                 
 4  It should be noted that in the initial Determination Letter, the SBA described Mr. 
McCarty's experiences while employed at [Employer 5]—including the fact that Mr. McCarty 
was wrongfully terminated—and concluded by stating that: “Once the second (correct) medical 
opinion was provided to [Employer 5]. they rehired you. Thus, there was no negative impact 
since you were rehired.” This is factually inaccurate. Mr. McCarty was never rehired at 
[Employer 5] offered his job back, or offered another non-driving position. In the 
final Determination Letter, SBA changed the text to read: “Once the second (correct) medical 
opinion was provided to [Employer 5], they offered you a settlement, but you did not receive 
your position back.”  
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It appears that you were not able to obtain this position because you were not 
available for 40 hours each week, but [sic] you had medical related appointments 
that hindered your ability to devote the necessary time. The self-imposed 
constraints, rather than the actions of your employer, appear to have been [sic] 
prevented you from advancing at that firm. 

 
 It is difficult to understand how the SBA came to this conclusion, except by ignoring 
evidence in the record. Petitioner specifically states in the PES that Mr. McCarty applied for a 
foreman position on three different occasions and that “some of these positions were night 
positions where I could still have gone to the VA [for medical appointments] and still worked my 
40 hours.” The PES also stated that at [Employer 6] “you needed your direct supervisor's 
approval to be considered” and that Mr. McCarty's direct supervisor “would never give [him] 
that approval” because of the bias Mr. McCarty's supervisor demonstrated toward him based on 
his disability. As a result, Mr. McCarty's applications “were stopped dead in their tracks.” Thus, 
the evidence in the record directly contradicts the Agency's conclusion: the record shows that 
Mr. McCarty was available to work the forty hours; and that the actions of his supervisor 
prevented his application from moving forward. 
 
 Second, in discussing Petitioner's [Employer 5] claim that Mr. McCarty was tormented 
by his co-workers because of his disability, the SBA noted that Mr. McCarty did not state 
“whether [he] complained to management.” However, Mr. McCarty specifically states in the 
PES that “I complained [Individual 3], my [[Employer 5] Supervisor.” Mr. McCarty also states 
that he spoke with [[Individual 4] Union Representative, about filing a complaint, and explains 
why a complaint was ultimately not filed with the union. 
 
 Third, in discussing Petitioner's claim regarding [Lender 2], the SBA found that, “The 
comment made by [Individual 5] expressing concerns that [[Lender 1] would have a Public 
Relations nightmare if they ever tried to collect from a decorated combat-disabled Veteran is not 
clear. You did not provide any details as to what led up to that comment.” However, Petitioner 
specifically states in the PES the context in which this comment arose. In moving Innovet, Inc.'s 
accounts from [Lender 1] to [Lender 2], Innovet's Vice President, Scott Keifer, told [Individual 
5], a representative at [Lender 2] bank, that Innovet was “extremely disappointed” in [Lender 1] 
after [Lender 1] had decided not to extend a line of credit to Petitioner. [Individual 5] asked 
Keifer it [Lender 1] had given any explanation for denying the line of credit, other than what was 
written in the official declination letter. Keifer then shared with [Individual 5] the comment of a 
[Lender 1] representative, who had recalled the story of a disabled veteran who lost his house to 
the bank and the bad “PR” it caused for the bank. This prompted [Individual 5]'s response of “I 
could see where that would be a big problem for the bank and 'off the record' I understand their 
reservations of being seen as picking on a disabled-veteran.” 
 
 Fourth, in discussing Petitioner's claim regarding the February 16, 2010 meeting between 
Mr. McCarty and [Individual 1] and a comment [Individual 1] made about “checking boxes,” the 
SBA found that “this statement lacks adequate details” and “[i]t is unclear what he meant by 
your firm not having enough boxes checked.” This was an issue that was previously raised by the 
SBA during its review of Petitioner's 8(a) BD application. Petitioner specifically remedied the 
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uncertainty by explaining in the PES: “[Individual 1] came right out and stated that he didn't 
want to do business with Innovet because we didn't have 'enough boxes' checked. By that 
[Individual 1] stated that he would want us to also be a HUBZone, WBE, or MBE on our 
resume.”5 
 
 Finally, in discussing Petitioner's claim regarding [Individual 7], the SBA concluded by 
stating, “[o]ther than this incident, which is unfortunate, you provided no other examples of 
bias.” This conclusion is contrary to the evidence, as Petitioner's claim regarding [Individual 7] 
is only one of multiple claims made in Petitioner's 8(a) BD Program application. The Court 
counts at least a dozen instances of bias reported in Petitioner's PES, including Mr. McCarty's 
[Employer 6],[Employer 2], [Lender 1], and [Lender 2]. Whether these reported instances of bias 
resulted in a social disadvantage to Mr. McCarty is up to the SBA to determine, but they are 
present in the application and it can hardly be said that Petitioner “provided no other examples of 
bias.” 
 
 Overall, the Court finds these conclusions deeply troublesome. It appears that either the 
Agency did not properly review the Petitioner's updated PES and supporting documents prior to 
issuing its second Determination Letter, or the Agency chose to disregard or misconstrue the 
facts contained therein.6 Neither explanation is acceptable. Accordingly, the Court must remand 
the SBA's determination so that the SBA may properly discuss and evaluate the facts in the 
administrative record and arrive at a decision that is supported by, and based upon evidence in 
the record. See Med-Choice, Inc., SBA No. SDBA-179, at 6 (2008) (remanding the SBA's 
determination in part because the SBA incorrectly summarized the evidence and its conclusions 
were contrary to the evidence in the record). 

 
ORDER 

 
 The above-captioned case is hereby REMANDED to the SBA for further consideration 
pursuant to 13 C.F.R. § 134.406(e). The Agency shall issue a new Determination upon 
Reconsideration on or before March 8, 2013.7 
 
 The SBA is ORDERED to follow the procedures mandated by the applicable regulation 
and to set forth the Agency's findings with specific reasons for each finding based on the facts 

                                                 
 5  HUBZone, WBE, and MBE are all types of certifications for businesses owned by 
socially and economically disadvantaged individuals. In addition to the 8(a) BD Program, the 
SBA regulates and implements the HUBZone (Historically Underutilized Business Zones) 
Program.  
 
 6  Petitioner's updated PES and supporting documents were submitted on March 1, 2012. 
 
 7  The Court will retain jurisdiction over this matter during the period of remand. If the 
SBA approves Petitioner's application, the Agency shall file with OHA a notice of such approval 
to be retained with the case file. 
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related to each significant incident described by Petitioner.8 
 
So ORDERED, 

 
J. JEREMIAH MAHONEY 

Administrative Law Judge 
 
 

                                                 
 8  On November 13, 2012, at Petitioner's request, the Court issued an interim order 
agreeing to withhold its decision from publication for a period of 10 days from issuance to 
consider any requests for redactions prior to publication. Accordingly, this Order will not be 
published by the SBA prior to written approval by the Court. 
  


