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DECISION
 
HOLLEMAN, Administrative Judge: 
 

I.  Jurisdiction
 
 This appeal is decided under the Small Business Act of 1958, 15 U.S.C. § 631 et seq., 
and 13 C.F.R. Parts 121 and 134. 
 

II.  Issue
 
 Whether the size determination was based on clear error of fact or law.  See 13 C.F.R. 
§ 134.314. 
 

III.  Background
 
 On June 6, 2007, the Department of the Army, Army Contracting Agency, Fort Sam 
Houston, Texas (Army) issued Solicitation No. W911SE-07-R-0801 (RFP) as a total small 
business set-aside.  The RFP is for the operation and maintenance of ranges located at Ft. 
Campbell, Kentucky.  The Contracting Officer (CO) designated North American Industry 
Classification System (NAICS) code 561210, Facilities Support Services, as the applicable 
NAICS code for this procurement, with a corresponding $32.5 million annual receipts size 
standard.  Offers were due on June 27, 2007.   
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 On August 2, 2007, the CO notified unsuccessful offerors that the apparent successful 
offeror was Ahntech, Inc. (Ahntech).  On August 8, 2007, Engineering Support Personnel, Inc. 
(Appellant) filed a size protest.  Appellant alleged that Ahntech’s annual sales were between $10 
and $50 million based on publicly available information.  Protest, Attachment 1.  Appellant also 
attached a Dun & Bradstreet report, which allegedly showed that Ahntech had approximately 
$26 million in annual sales in 2006.  Protest, Attachment 2.  Appellant also alleged that Ahntech 
was affiliated with a “network of entities,” including Netkey, Inc., causing Ahntech to exceed the 
applicable size standard. 
 

On August 8, 2007, the CO forwarded the protest to the Small Business Administration 
(SBA) Office of Government Contracting – Area VI in San Francisco, California (Area Office).  
On August 13, 2007, the Area Office informed Ahntech of the protest and requested it submit a 
response, a completed SBA Form 355, IRS Form 4506-T, a copy of Ahntech’s Articles of 
Incorporation and Bylaws, and Ahntech and its affiliates’ complete financial statements and 
income tax returns for the three fiscal years preceding self-certification (June 2007). 
 
 On August 20, 2007, Ahntech submitted its response and provided the requested 
information.  Mr. Ahn, Ahntech’s President, also submitted a declaration under penalty of 
perjury as to the gross revenue of Ahntech’s foreign subsidiary, Ahntech Korea.   
 

A.  The Size Determination
 
 On August 23, 2007, the Area Office issued Size Determination No. 6-2007-082 (size 
determination).  Based on the three fiscal years prior to Ahntech’s self-certification as small 
(June 2007), the Area Office found Ahntech to be a small business under the applicable size 
standard.  The Area Office analyzed Ahntech’s federal tax returns for 2005 and 2006, and 
Ahntech’s fiscal year 2007 audited financial statements (Ahntech had not yet filed its fiscal year 
2007 federal tax return).  The Area Office also combined Ahntech’s average annual receipts with 
the average annual receipts of its domestic subsidiary, Netkey, and Ahntech’s foreign subsidiary, 
Ahntech Korea, to find Ahntech’s average annual receipts were less than the applicable size 
standard of $32.5 million. 
 

B.  The Appeal
 
 On August 28, 2007, Appellant filed the instant appeal with the Office of Hearings and 
Appeals (OHA).  Appellant argues that “Ahntech failed to provide sufficient information to 
prove that it is small,” because there is no evidence that Ahntech was required to submit official 
tax returns, and instead merely supplied its SBA Form 355 as evidence of Ahntech’s income.  
Appeal Petition, at 2. 
 
 Appellant also alleges that the Area Office failed to investigate “Ahntech and its 
multitude of affiliates.”  Id.  Appellant argues that the Area Office failed to conduct an 
investigation into the source of Ahntech Korea’s revenues and whether these revenues were 
consistent with the company’s existing work.  Appellant contends the size determination 
contains “conclusory statements that fail to discuss who controls the numerous Ahntech entities 
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that [Appellant] cited [in its protest],” including Ahntech Corporation’s Rapid City, South 
Dakota office (as distinguished from Ahntech, Inc.).  Appeal Petition, at 3.  Accordingly, 
Appellant urges OHA to reverse or remand the size determination. 
 
 On September 10, 2007, Appellant moved for a Protective Order, in order that 
Appellant’s counsel might have access to the information filed by Ahntech in response to the 
protest.  On September 11, 2007, I issued a Protective Order.  On that same day, Appellant’s 
counsels applied for admission under the Order and were admitted. 
  

IV.  Discussion
 

A.  Timeliness
 
 Appellant filed the instant appeal within 15 days of receiving the size determination, and 
thus the appeal is timely.  13 C.F.R. § 134.304(a)(1). 
 

B.  Standard of Review
 
 Appellant has the burden of proving, by a preponderance of the evidence, all elements of 
its appeal.  Specifically, it must prove the Area Office size determination is based on a clear error 
of fact or law.  13 C.F.R. § 134.314; Size Appeal of Procedyne Corp., SBA No. SIZ-4354, at 4-5 
(1999).  OHA will disturb the Area Office’s size determination only if the Administrative Judge, 
after reviewing the Record and pleadings, has a definite and firm conviction the Area Office 
erred in making its key findings of fact or law.  Size Appeal of Taylor Consultants, Inc., SBA No. 
SIZ-4775, at 11 (2006).   
 

C.  The Merits
 

 Appellant’s assertion that the Area Office failed to conduct a proper investigation of 
Ahntech’s affiliates is without merit.  Netkey and Ahntech Korea are the only affiliates listed on 
Ahntech’s SBA Form 355.  OHA’s precedent holds that sworn, certified statements made by a 
challenged firm on its SBA Form 355 are afforded greater evidentiary weight than unsupported 
assertions to the contrary.  See Size Appeal of SMC Technologies, SBA No. SIZ-4161 (1996).  
However, the only other additional affiliates alleged by Appellant are Ahntech’s branch offices, 
whose receipts are included in Ahntech’s federal income tax returns.  Therefore, the Area Office 
properly evaluated Appellant’s list of Ahntech’s potential affiliates and tabulated the average 
annual receipts of Ahntech, its domestic subsidiary, Netkey, and its foreign subsidiary, Ahntech 
Korea.   
 
 Contrary to Appellant’s assertion that the Area Office did not request Ahntech and its  
affiliates’ federal income tax returns, and solely relied on Ahntech’s SBA Form 355, the Area 
Office examined the following data: (1) Ahntech’s fiscal year 2005 and 2006 federal tax returns 
(IRS Form 1120), which include Netkey’s receipts as Ahntech’s wholly-owned subsidiary; 
(2) Ahntech’s audited financial statements for fiscal year 2007 pursuant to 13 C.F.R. 
§ 121.104(a)(2); and (3) Mr. Ahn’s declaration, under penalty of perjury, as to Ahntech Korea’s 
gross revenue.  The Area Office relied on Mr. Ahn’s declaration as to Ahntech Korea’s gross 
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revenue because Ahntech Korea does not file a U.S. federal income tax return and its tax return, 
which was supplied to the Area Office, denoted Korean Won. 
 
 The Record then demonstrates that the Area Office thoroughly reviewed all the relevant 
information on Ahntech and its affiliates, as required by the size regulations.  Appellant’s 
assertions to the contrary in its appeal are nothing more than mere speculation, without any 
grounding in facts or the Record.  Appellant did not establish any error of law or fact in the Area 
Office’s size determination, and the appeal is denied. 
 
  

V.  Conclusion
 
 Accordingly, the Area Office size determination is AFFIRMED, and the appeal is 
DENIED. 
 
 This is the final decision of the Small Business Administration.  13 C.F.R. § 134.316(b). 
 
 
 
 
       ________________________________ 
         CHRISTOPHER HOLLEMAN 
         Administrative Judge 
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