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I.  Background 

 
 On April 1, 2009, the U.S. Army Corps of Engineers, Seattle District, Seattle, 
Washington, issued Request for Quotation W912DW-09-Q-0091 as a total small business set-
aside.  Offers were due on April 21, 2009.  On May 4, 2009, the contracting officer notified 
unsuccessful offerors of intent to award to the apparent successful offeror, Cufis Power, Inc. 
(Cufis).  
 
 On May 7, 2009, KVA Electric, Inc. (Appellant) protested Cufis’s size status. 
 
 On June 9, 2009, the Small Business Administration’s (SBA) Office of Government 
Contracting, Area VI, in San Francisco, California (Area Office) issued Size Determination No. 
6-2009-061 (size determination).  The Area Office found Cufis, with its affiliates, Cufis 
Technologies, Inc., and Cufis Office Supply, Inc., to be small for the purpose of the procurement.  
 
 On July 1, 2009, Appellant filed an appeal with the SBA Office of Hearings and Appeals 
(OHA). 
 

On July 13, 2009, I issued Size Appeal of KVA Electric, Inc., SBA No. SIZ-5051 (2009), 
dismissing Appellant’s appeal as untimely.  I explained, in accordance with 13 C.F.R. 
§ 134.304(a)(1), a size appeal in a pending procurement must be filed within fifteen days after an 
appellant receives the size determination.  Based on the record, Appellant’s appeal was received 
at OHA, via mail, on July 1, 2009, twenty-two days after Appellant received the size 
determination.  In the decision I noted I have no discretion to waive the time limit for filing an 
appeal. 13 C.F.R. §§ 134.103(b), 134.304(b).   
                                                 
 1  This appeal is decided under the Small Business Act of 1958, 15 U.S.C. § 631 et seq., 
and 13 C.F.R. Parts 121 and 134.  
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 On July 20, 2009, Appellant filed a petition for reconsideration (PFR) of the dismissal.  
Appellant’s PFR states it misinterpreted the time for filing as the date of mailing.  However, 
Appellant asks OHA to reconsider the decision to dismiss because the appeal was filed within 
the thirty-day deadline provided by 13 C.F.R. § 134.304(a)(2). 
 

II.  Timeliness and Standard of Review 
 
 Appellant filed the instant PFR within twenty days of the service of the dismissal, and 
thus filed timely. 13 C.F.R. § 134.227(c). 
 
 SBA’s regulations provide that OHA may grant a petition for reconsideration upon a 
“clear showing of an error of fact or law material to the decision.” 13 C.F.R. § 134.227(c).  This 
is a rigorous standard.  The moving party’s argument must leave the administrative judge with 
the definite and firm conviction that key findings of fact or conclusions of law of the earlier 
decision were mistaken.2  
  
 A petition for reconsideration must be based upon manifest error of law, or mistake of 
fact, and is not intended to give an unhappy litigant an additional chance to sway OHA. See 
13 C.F.R. § 134.227(c); see Bishop v. United States, 26 Cl. Ct. 281, 286 (1992).  A petition for 
reconsideration is appropriate only in limited circumstances, such as situations where OHA has 
misunderstood a party, or has made a decision outside the adversarial issues presented by the 
parties. See Quaker Alloy Casting Co. v. Gulfco Industries, Inc., 123 F.R.D. 282, 288 (N.D. Ill. 
1988) (quoting Above The Belt, Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va. 
1983)).   
 

III.  Merits of the PFR 
 

 Appellant’s PFR does not present any clear errors of fact or law in OHA’s dismissal of 
Appellant’s appeal.  Instead, Appellant requests the appeal be considered under the thirty-day 
deadline in 13 C.F.R. § 134.304(a)(2) due to the case’s applicability to future procurements.   
 

In accordance with 13 C.F.R. § 134.304(a)(1), an appeal from a size determination in a 
pending procurement must be filed within fifteen days after an appellant receives the size 
determination.  Under 13 C.F.R. § 134.304(a)(2), if the appeal is from a size determination other 
than one in a pending procurement the appeal must be filed within thirty days.  An appeal which 
is untimely with respect to the fifteen-day time requirement, but is timely with regards to the 
thirty-day time requirement, can proceed with respect to future procurements. 13 C.F.R. 
§ 134.304(b). 
  

Appellant requests the appeal be considered timely filed under the thirty-day deadline 
because Appellant argues the issue presented on appeal “whether a size determination from the 

                                                 
 2  For a discussion of the “clear error” standard, see Size Appeal of Taylor Consultants, 
Inc., SBA No. SIZ-4775, at 11-12 (2006). 

- 2 - 



SIZ-5057 
 

Area Office pertaining to a particular procurement applies to a reissuance of that same 
procurement” is applicable to future procurements. PFR at 2.   

 
Although 13 C.F.R. § 134.304(b) allows an appeal which is untimely with respect to the 

fifteen-day time requirement, but is timely with regards to the thirty-day time requirement, to 
proceed with respect to future procurements, the provision is inapplicable when an appeal raises 
contract-specific issues.  OHA has consistently held that the administrative judge must dismiss 
such an appeal as moot because the size determination has no future applicability. Size Appeal of 
Abrasive Warehouse & Equipment Co., SBA No. SIZ-4314 (1998).  A decision in such 
circumstances is tantamount to an advisory opinion, which is prohibited by the regulations. 13 
C.F.R. § 134.303; see Size Appeal of SDS National, LLC, SBA No. SIZ-4676, at 7 (2004). 

 
The issues on appeal were whether the Area Office correctly determined Cufis’s size with 

respect to ostensible subcontractors for this procurement.  The size determination, which 
specifically states Cufis “is small for the purposes of the instant procurement,” has no 
applicability for future procurements.  The Area Office found Cufis, with its affiliates, to be 
small for the purpose of the procurement.  The Area Office noted that a previous size 
determination, Size Determination No. 6-2009-012, which found Cufis to be unduly reliant on a 
subcontractor had no bearing on this size determination.  The Area Office explained, “the issue 
of a firm being unduly reliant on its subcontractor (ostensible subcontractor rule) is a contract 
specific issue and does not affect future size determinations.” Size Determination at 3.   
 

Similarly, this size determination will not affect future size determinations of Cufis.  In 
any future procurement, Cufis’s proposal could include different contractor/subcontractor 
relationships which may result in different outcomes.  OHA’s well-established case precedent 
mandates that an appeal be dismissed under the above-stated circumstances.  The appeal was 
beyond the regulatory deadline for filing and the issues were clearly contract-specific, thus the 
appeal was dismissed.  
 

IV.  Conclusion 
 
 Accordingly, I DENY Appellant’s Petition for Reconsideration. 
 
 This is the final decision of the Small Business Administration.  See 13 C.F.R. 
§ 134.316(b). 
 
 
 
       ________________________________ 
         THOMAS B. PENDER 
         Administrative Judge 
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