
Cite as: Size Appeal of Quantum Professional Services, Inc., SBA No. SIZ-5207 (2011) 

United States Small Business Administration 
Office of Hearings and Appeals 

 
 
 
        
       SBA No. SIZ-5207 
 
       Decided: February 28, 2011   
 
 
 
 

APPEARANCES 
 

 Ronald K. Henry and Gregory T. Jaeger, Kaye Scholer LLP, Washington, D.C., for 
Appellant 
 
 Mohan Krishnan, SoftComm, San Diego, California 

 
DECISION 1 

 
I.  Jurisdiction 

 
 This appeal is decided under the Small Business Act of 1958, 15 U.S.C. § 631 et 
seq., and 13 C.F.R. parts 121 and 134. 

 
II.  Issue 

 
 Whether a size determination, issued in response to a size protest which should have been 
dismissed because it was based on a task order on an indefinite delivery/indefinite quantity 
(ID/IQ) contract, should be vacated. 

 
III.  Background 

 
A.  Request for Proposal 

 
 On January 22, 2007, the Department of the Navy (Navy) issued Request for Proposal 

                                                 
 1   A protective order to prevent the disclosure of confidential or proprietary information 
was issued in this case on October 19, 2010. The Office of Hearings and Appeals is satisfied that 
this decision contains no confidential or proprietary information. Therefore, this decision is not 
issued under the protective order, but is issued in its entirety for publication. 
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No. N00178-07-R-4000 (RFP) as a full and open competition with provisions that individual task 
orders can be issued as unrestricted or as a small business set-aside or other socio-economic set-
aside. The purpose of the RFP is to provide engineering, technical and programmatic support 
services and was assigned North American Industry Classification System (NAICS) code 
541330, Engineering Services, which at that time had a corresponding $25 million annual 
receipts size standard. 
 
 On May 23, 2007, the Navy awarded three hundred ninety-one Seaport Enhanced 
Multiple Award Contracts (MACs). One of the successful offerors was Quantum Professional 
Services, Inc. (Appellant). 
 
 On February 11, 2009, the Navy requested contractors to recertify to their size status and 
any other certifications. The Navy also increased the size standard due to an increase in the size 
standard published by the Small Business Administration (SBA). 
 
 On June 29, 2010, the Navy issued Task Order No. N00024-10-R-3362-0002 as a 
HUBZone small-business set-aside. The task order requested base administrative support 
services, such as mail and messenger services, forms management, directives management, 
travel support services, and incentive award processing. 
 
 On August 9, 2010, the Navy emailed unsuccessful offerors that Appellant was the 
apparent successful offeror for the task order. On August 13, 2010, an unsuccessful offeror, 
American Systems Group filed a size protest. On August 16, 2010, another unsuccessful offeror, 
SoftComm filed a size protest. The Navy forwarded the protests to the SBA Office of 
Government Contracting — Area VI, in San Francisco, California (Area Office). 

 
B. Size Determination 

 
 On August 14, 2010, the Area Office issued Size Determination Nos. 6-2010-127 and 6-
2010-128. The Area Office found Appellant, with its affiliate under the identity of interest rule, 
INDUS Technology, Inc. (INDUS), is considered a small business for the ID/IQ contract. 
However, the Area Office found Appellant to be other than a small business concern for the 
instant task order because it failed to provide its ostensible subcontractor's federal income tax 
returns. 
 
 On September 21, 2010, in accordance with 13 C.F.R. § 121.1009(h), the Area Office 
issued an addendum to Size Determination Nos. 6-2010-127 and 6-2010-128. The Area Office 
reiterated, as stated in the August 14, 2010 size determination, that in February 2009 the Navy 
required each contractor to recertify to its size. The Area Office noted Appellant responded on 
February 28, 2009, that Appellant was still a small business concern for the applicable size 
standard and remained a SBA-certified HUBZone small business, a woman-owned business, and 
a service-disabled veteran-owned small business. The Area Office stated the subject task order 
did not require offerors to recertify. 
 
 The addendum to the size determination addressed Appellant's size at two different dates: 
Appellant's size at recertification, February 28, 2009, and the date Appellant submitted its 
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proposal for the task order, July 12, 2010. The Area Office determined Appellant, with its 
affiliate under the identity of interest rule, INDUS, is considered a small business for the IDIQ 
contract. The Area Office also found Appellant affiliated with its ostensible subcontractor, 
Vanguard Resources Corporation (Vanguard). The Area Office stated Appellant's receipts, plus 
those of INDUS and Vanguard, exceed the applicable size standard for the instant task order and, 
accordingly, Appellant is other than small for the instant task order only. 

 
C.  The Appeal 

 
On October 6, 2010, Appellant filed the instant size appeal. Appellant challenges the Area 
Office's finding that Appellant is affiliated with INDUS because of a familial identity of interest. 
Appellant argues the Area Office's determination fails to consider favorable Office of Hearings 
and Appeals (OHA) precedent and ignores facts demonstrating a clear line of fracture between 
the owner of Appellant, Jennifer Albers, and her father, James Laswell, the owner of INDUS. 

 
D.  Appellant's Motion 

 
 On October 25, 2010, Appellant moved to amend the record to reflect a correction to the 
percentage of investment stock options that Ms. Albers owned in INDUS. On that same day, 
SoftComm filed its objection to any changes submitted to the record. 

 
IV.  Discussion 

 
 Appellant filed its appeal within 15 days of receiving the size determination. Thus, the 
appeal is timely. 13 C.F.R. § 134.304(a)(1). The standard of review for this appeal is whether the 
Area Office based its size determination upon clear error of fact or law. 13 C.F.R. § 134.314. 
 
 The threshold issue in this appeal, which ultimately is dispositive, is whether the size 
protests were untimely and should have been dismissed by the Area Office. When an Area Office 
has issued a size determination based upon a protest that it should have dismissed, OHA vacates 
the size determination. Size Appeal of The Barbosa Group Incorporated d/b/a, LLC, SBA No. 
SIZ-4565 (2003). 
 
 Under SBA regulations, for a protest to be timely in a long-term contract, a contracting 
officer must receive the protest “prior to the close of business on the 5th day, exclusive of 
Saturdays, Sundays, and legal holidays, after receipt of notice (including notice received in 
writing, orally, or via electronic posting) of the identity of the prospective awardee or award.” 13 
C.F.R. § 121.1004(a)(3)(i). 
 
 Here, the Navy awarded the Seaport Enhanced MACs on May 23, 2007. Thus, the size 
protests received on August 13 and August 16, 2010, are untimely because they do not meet the 
requirements of the relevant regulation. The regulations do address protests relating to an 
individual order under a long-term contract when a contracting officer requests size certifications 
in connection with that individual order, 13 C.F.R. § 121.1004(a)(3)(iii); however, the Navy did 
not request size certifications for the subject task order and, accordingly 13 C.F.R. § 
121.1004(a)(3)(iii) is not applicable to these facts. 
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 The Seaport Enhanced MACs were issued as a full and open competition with provisions 
that individual task orders can be issued as unrestricted or as a small-business set-aside. For 
small businesses, certification was required at the time the initial ID/IQ contract was awarded 
and in February 2009 when the Navy specifically requested recertification. 13 C.F.R § 
121.404(g)(3); FAR § 19.301-2(b)(3). The Navy is not required to request recertification for task 
orders resulting from the ID/IQ contract and for this task order did not require recertification. See 
Size Appeal of Safety and Ecology Corporation, SBA No. SIZ-5177, at 19-23 (2010); Size 
Appeal of LB&B Asscoiates, Inc., SBA No. SIZ-4748, at 23-27 (2005); Matter of Enter. Info. 
Servs., Comp. Gen. B-403028, Sept. 10, 2010, available at http:// 
www.gao.gov/decisions/bidpro/403028.pdf. 
 
 SBA considered requiring recertification for every task order and rejected that approach 
in favor of the five year recertification rule. 71 Fed. Reg. 66,434, 66,436, 66,444 (Nov. 15, 
2006). After considering comments from agencies and contractors, SBA determined five years 
would be a more appropriate term after which to require recertification. 71 Fed. Reg. at 66,434-
36, 66,444. SBA determined five years was an appropriate amount of time to balance the 
competing interests involved, including: (1) SBA's interest in ensuring that small businesses 
perform small business contracts; (2) the interest of other agencies in minimizing the 
administrative burden on contracting officers; (3) the interest of contractors in allowing small 
firms “sufficient time to recoup proposal costs and conduct long-range strategic planning”—in 
other words, ensuring that small businesses are permitted to grow. 71 Fed. Reg. at 66435-36. 
Therefore, it was contemplated and it is possible that under the existing rules large businesses 
will perform work under small business contracts if businesses that are small at award outgrow 
their small size during the life of the contract. Accordingly, recertification is not required at 
every ID/IQ task order, and recertification was not requested in connection with the task order at 
issue in this case. 
 
 Because the Navy did not request recertification, there is no regulatory mechanism to 
allow for American Systems Group's or SoftComm's protests at the time of the task order award. 
Thus, the protests were untimely and Size Determination Nos. 6-2010-127 & 6-2010-128 must 
be vacated. 

 
V.  Conclusion 

 
 For the above reasons, I VACATE the Area Office's size determination. This is the final 
decision of the Small Business Administration. 13 C.F.R. § 134.316(b). 

 
CHRISTOPHER HOLLEMAN 

Administrative Judge 
 
 

 
 


