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DECISION 

 

HYDE, Administrative Judge: 

 

I.  Introduction & Jurisdiction 

 

 On April 5, 2011, the U.S. Small Business Administration (SBA) Office of Government 

Contracting, Area III (Area Office) issued a size determination in case numbers 3-2011-52 and 

3-2011-53 finding The Patrick Wolffe Group, Inc. (Appellant) other than small for the 

procurement at issue.  The Area Office determined that Appellant violated the “ostensible 

subcontractor” rule (13 C.F.R. § 121.103(h)(4)).  Appellant maintains that the size determination 

is fundamentally flawed.  For the reasons discussed below, the appeal is granted, and the size 

determination is reversed. 

 

SBA‟s Office of Hearings and Appeals (OHA) decides size determination appeals under 

the Small Business Act of 1958, 15 U.S.C. § 631 et seq., and 13 C.F.R. Parts 121 and 134.  

Appellant filed the instant appeal within fifteen days of receiving the size determination, so the 

appeal is timely.  13 C.F.R. § 134.304(a).  Accordingly, this matter is properly before OHA for 

decision. 
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II.  Background 

 

A.  Solicitation 

 

 On September 4, 2009, the U.S. Department of the Air Force, Warner Robins Air 

Logistics Center (Air Force) issued Request for Proposals No. FA8535-09-R-0001 (solicitation) 

seeking the production of Versatile Depot Automatic Test Stations (VDATS).  The VDATS is 

electronics equipment utilized by the Air Force for testing aircraft systems.  The solicitation 

required the contractor to acquire the necessary components, build the VDATS systems pursuant 

to exact technical specifications provided by the Air Force, and deliver the equipment.  In 

addition, the contractor would supply replacement parts for VDATS stations as needed, and 

provide an internet-based “electronic data exchange” capability for ordering replacement parts 

and tracking inventory.  The solicitation made clear that the design of the VDATS systems was 

exclusively under the control of the Air Force; however, the contractor could recommend 

changes for the Air Force‟s consideration. 

 

The Contracting Officer (CO) set aside the procurement entirely for small businesses and 

designated North American Industry Classification System (NAICS) code 334515, Instrument 

Manufacturing for Measuring and Testing Electricity and Electrical Signals, with a 

corresponding size standard of 500 employees.  Offerors were instructed to identify any “critical 

subcontractors,” which the solicitation defined as any firm, other than the prime contractor, that 

would perform at least 20% of the VDATS production or 20% of the replacement parts effort. 

 

The solicitation stated that the Air Force would first review each proposal for technical 

acceptability.  The Air Force would then select an awardee from among those firms determined 

to be technically acceptable based on three factors: technical risk, past performance, and price.  

Technical risk and past performance were of equal importance, and collectively were 

significantly more important than price. 

 

In lieu of a formal technical proposal, offerors were instructed to prepare an oral 

presentation with accompanying slides.  The slides were submitted with the initial proposal and 

were used to assess each offeror‟s technical acceptability.  The solicitation provided detailed 

instructions as to the specific issues that must be addressed in the slides.  According to the 

solicitation, offerors that were selected to proceed in the competition would be invited to actually 

deliver their oral presentation.  A maximum of five presenters would be permitted, and the 

presentations would be videotaped. 

 

With regard to price, the precise quantities of VDATS stations and replacement parts that 

would be purchased were unknown at the time of the solicitation.  Therefore, the solicitation 

provided estimated quantities to be used by offerors in developing their pricing. 

  

B.  Appellant‟s Proposal 

 

On February 1, 2010, Appellant submitted its proposal, self-certifying as a small 

business.  The proposal identified a large business, Astronics DME Corporation (DME), as a 

“critical subcontractor.” 
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According to the proposal, Appellant alone would perform all production of new VDATS 

stations, whereas DME would provide all spare parts.  Production of the VDATS would occur at 

Appellant‟s facility and would be performed by Appellant‟s personnel.  The proposal outlined 

Appellant‟s technical approach for conducting the production work and described other projects 

where Appellant had performed similar work.  (Proposal, Volumes II and III.)  There is no 

indication that DME would play any role in the VDATS production.  Meanwhile, DME‟s facility 

would serve as the center for spare parts distribution and storage.  In addition, DME would 

provide the required “electronic data exchange” capability, using a system previously developed 

by DME.  The proposal discussed how Appellant planned to oversee and manage DME‟s 

performance and indicated that roughly 60% of the work on the project would be performed by 

Appellant‟s personnel, and approximately 40% by DME‟s personnel. 

 

On June 9, 2010, Appellant delivered its oral presentation.  The presentation was led by 

Dr. Dale Watring, who indicated that he would serve as Appellant‟s program manager.
1
  

Dr. Watring has more than twenty years experience in hardware design and manufacturing, as 

well as a PhD in mechanical engineering.  Apart from Dr. Watring, Appellant‟s oral presentation 

team consisted of three DME employees and one employee of Appellant.  During the 

presentation, Dr. Watring discussed the production of new VDATS stations and the management 

of the contract.  DME representatives discussed the process for supplying replacement parts and 

the “electronic data exchange” capability. 

 

C. Contract Awards and Protests 

 

 On March 2, 2011, the CO notified all offerors that Appellant was the apparent successful 

offeror.  On March 4, 2011, two disappointed offerors, Tyonek Engineering & Agile 

Manufacturing, LLC (TEAM) and Advanced Testing Technologies, Inc. (ATT), filed protests 

challenging Appellant‟s size.  The protests alleged, inter alia, that Appellant‟s relationship with 

DME violates the ostensible subcontractor rule. 

 

 To assist in resolving the protests, the Area Office requested input from the CO.  The CO 

confirmed that Dr. Watring would be Appellant‟s VDATS program manager.  Asked to identify 

the “primary and vital” requirements of the solicitation, the CO responded that production of the 

VDATS test stations was the primary and vital requirement.  The CO explained that the 

remaining aspects of the contract, including the “associated parts availability,” were ancillary to 

this principal purpose because they “would not exist without the [VDATS] test station[s].”  The 

CO further stated that, because no commercial vendor had ever previously built the VDATS, the 

Air Force “wanted confidence that the offeror could read and interpret the technical drawing 

package.” 

 

 

                                                 
1
  Appellant later clarified that Dr. Watring was not employed by Appellant at the time of 

the oral presentation.  Instead, Appellant had extended to Dr. Watring an offer of employment 

contingent upon award of the VDATS contract, and Dr. Watring had accepted that offer. 

 



SIZ-5235 

- 4 - 

The CO also provided a breakdown of the dollar value of the contract.  The CO indicated 

that, out of a total value of roughly $100 million over the five-year duration of the contract, 

approximately 75% would be associated with the VDATS production work (including 

components and labor) performed by Appellant.  The CO also stated that labor costs represent 

roughly 5% of the total value of the contract. 

 

D.  Size Determination 

 

 On April 5, the Area Office issued its size determination.  Upon reviewing the video and 

slides of Appellant‟s oral presentation, the Area Office observed that the five presenters chosen 

to deliver Appellant‟s presentation were: (1) the proposed program manager, Dr. Watring, who at 

the time of the presentation was the CEO/president of Watring Technologies, Inc. (Watring 

Technologies), a participant in the SBA‟s 8(a) business development (BD) program; (2) the vice 

president of test solutions for DME; (3) the automated test equipment/test program set engineer 

for DME; (4) a software engineer manager for DME; and (5) a design engineer for Appellant, 

who did not actively participate in the presentation because he was recovering from pneumonia.  

The Area Office noted that Dr. Watring was not currently an employee of Appellant, but will be 

hired by Appellant if it is awarded the instant contract.  The Area Office went on to conclude that 

“four of the five presenters who made presentations concerning the technical aspects of the 

project were subcontractors,” whereas “[t]he only individual who represented [Appellant] in this 

capacity did not make a presentation.”
2
  (Size Determination 7.)  The Area Office also noted that 

it is unclear who was the proposed quality manager at the time Appellant‟s proposal was 

submitted in February 2010 because the current proposed quality manager was only hired by 

Appellant in January 2011. 

 

 The Area Office next stated that although Appellant claims the VDATS will be 

manufactured at Appellant‟s plant in Huntsville, Alabama, the Area Office was unable to verify 

whether the equipment is currently on site.  The Area Office further stated that, based upon the 

Area Office‟s understanding of Appellant‟s past performance, “[Appellant] has not built a test 

station, though they indicated they have experience with test stations,” whereas DME has built 

test stations in the past.  (Size Determination 8.) 

 

 The Area Office also indicated that Appellant has not previously performed a contract of 

similar magnitude.  Although the instant project is valued at over $100 million, the largest 

contract previously awarded to Appellant was $3.6 million.  The Area Office noted that DME, on 

the other hand, performed a contract involving U.S. Department of Defense testers valued at 

$120 million.  Additionally, most of Appellant‟s revenues are generated under NAICS code 

334513, Instruments and Related Products Manufacturing for Measuring, Displaying, and 

Controlling Industrial Process Variables, and none of Appellant‟s revenue is derived from the 

NAICS code applicable to this procurement, 334515, Instrument Manufacturing for Measuring 

and Testing Electricity and Electrical Signals. 

                                                 
2
  Despite recognizing that Dr. Watring was a contingent employee of Appellant, the Area 

Office appears to have incorrectly assumed that Dr. Watring did not represent Appellant and that 

Watring Technologies would be a subcontractor to Appellant on the project.  There is no support 

in the record for these assumptions. 
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The Area Office rejected Appellant‟s argument that it is performing the majority of the 

work because it will incur more than half of the labor cost, whereas DME will incur only 39.3% 

of the labor cost.  Instead, the Area Office indicated that it is unable to determine the 

apportioning of the labor costs because Dr. Watring is only a contingent hire upon award.  

Further, the Area Office noted Dr. Watring stated in the oral presentation that he has employees 

to perform the contract, which the Area Office understood to mean that Appellant would 

contingently hire additional personnel from Watring Technologies.  The Area Office determined 

Appellant could not perform this contract without the experience and expertise of Watring 

Technologies and DME.  The Area Office also concluded that these entities will supply the 

majority of the key personnel and are interfacing directly with the government, as evidenced by 

the oral presentation.   

 

Based upon the above considerations, the Area Office concluded Appellant is unusually 

reliant upon DME and Watring Technologies, and Appellant is thus affiliated with DME and 

Watring Technologies for purposes of the procurement at issue based upon the ostensible 

subcontractor rule.  The Area Office concluded that Appellant does not exceed the size standard 

when its employees are aggregated with the employees of other potential affiliates, except DME.  

Thus, because the Area Office found Appellant affiliated with DME for the procurement at issue, 

Appellant is other than small for purposes of this procurement only. 

 

E.  Appeal Petition 

 

 On April 14, 2011, Appellant filed its appeal petition.  Appellant first summarizes the 

size determination proceedings, the solicitation requirements, and Appellant‟s proposal.  

Appellant emphasizes that the production of the VDATS is the primary and vital requirement of 

the solicitation, that the project is a straightforward “build-to-print” endeavor with no research 

and development required, that Appellant alone would produce the VDATS, that DME‟s 

participation is limited to the acquisition of replacement parts for the VDATS, that DME 

provides no technical or financial assistance to Appellant, that Appellant has never previously 

worked with DME on any contracts or projects, that Appellant‟s proposed program manager (Dr. 

Watring) is not a subcontractor because Appellant extended an offer of employment to him 

contingent upon award of the contract, and that Appellant has the capability and experience to 

perform the contract. 

 

 Appellant goes on to detail alleged errors in the size determination.  Appellant first 

contends the Area Office misunderstood the solicitation by suggesting that it involves a 

development effort.  Instead, Appellant explains that, although the performance work statement 

(PWS) does allude to contractor participation in “development . . . of the VDATS system 

capability,” the contract primarily involves assembly of the VDATS in accordance with the 

Government-provided technical specifications.  Appellant claims “it appears the Area Office was 

acting on the mistaken assumption that the successful offeror must possess experience in the 

„development, modification and enhancement of the system‟ which would make this 

procurement significantly more complicated than a simple „build-to-print‟ procurement.”  

(Appeal Petition 9.) 
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Appellant points out that the Area Office itself quoted the CO as stating that the 

production of VDATS test stations are the “primary and vital” requirements of the contract.  

Thus, Appellant argues the Area Office should have focused on which firm will produce the test 

stations.  Appellant contends that its proposal clearly establishes that Appellant alone will 

produce these units, and DME will not participate in the production of the test stations, so 

Appellant would not be reliant upon DME to perform the contract.  (Proposal, Volume II, Slide 

19.) 

 

 Appellant next contends the Area Office failed to acknowledge that the proposed 

program manager appeared at the oral presentation of the technical proposal on behalf of 

Appellant, not Watring Technologies.  Appellant explains that it has an agreement with 

Dr. Watring to hire him upon award of the contract, and the slides identified him as Appellant‟s 

own employee.  (Proposal, Volume II, Slide 3.)  Appellant also alleges the Area Office 

incorrectly referred to DME as the “prime subcontractor.”  Appellant explains that the 

solicitation uses the term “critical subcontractor” for any firm performing more than 20% of the 

work and contends its proposal makes clear that DME is Appellant‟s only critical subcontractor. 

 

 Appellant disputes the Area Office‟s observation that four of five people presenting on 

the technical aspects of the project were subcontractors.  Appellant reiterates that Dr. Watring 

represented Appellant at the presentation.  Appellant also argues that the DME representatives 

did not make any presentation regarding the primary and vital contract tasks (production of the 

test stations), but rather presented information only on the management of spare parts after the 

delivery of the test stations. 

 

Appellant takes issue with the Area Office‟s observation that Appellant‟s slides did not 

include a list of the individuals who would fill specific roles because the solicitation did not 

require offerors to identify any individuals except the program manager.  Specifically, Appellant 

contends the identity of the proposed quality manager at the time its proposal was submitted in 

February 2010 is irrelevant to this appeal because the solicitation did not require Appellant to 

identify that individual. 

 

 Appellant next challenges the Area Office‟s statements that Appellant has not previously 

built a test station and that the Area Office was unable to verify whether the equipment necessary 

to build test stations is onsite at Appellant‟s Huntsville facility.  Appellant contends these 

findings are false because it submitted to the Area Office the lease for its facility, the floor plan 

of the facility, and a list of five test stations Appellant has previously manufactured at the 

facility.  (Appeal Petition 13)  Appellant indicates that it has extensive experience in the 

manufacture of test stations and highlights that the Air Force recognized this when it rated 

Appellant‟s past performance with “substantial confidence.” 

 

 Appellant also claims the Area Office mischaracterizes the NAICS code from which 

Appellant derives its revenues.  Specifically, Appellant contends the Area Office‟s statement that 

NAICS code 334513 represents the “hardware manufacturing” industry is incorrect.  Appellant 

emphasizes the similarity between NAICS code 334513, Appellant‟s primary NAICS code, and 

NAICS code 334515, the code applied to the solicitation.  Additionally, Appellant argues the Air 

Force reviewed Appellant‟s past performance and found Appellant qualified to perform the 
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contract. 

 

 Appellant goes on to challenge the relevance of the Area Office‟s observation that 

Appellant‟s largest prior contract was worth $3.6 million, whereas DME has performed a 

contract worth $120 million.  Appellant reiterates that it will produce all the VDATS test 

stations, and DME is only responsible for the availability of replacement parts.  Appellant also 

points out that of the approximate $100 million contract value, labor costs represent only 

approximately $5 million.  This means the vast majority of the contract costs are merely 

materials associated with production of the test stations and procurement of replacement parts, 

and the labor performed by both Appellant and DME will be a relatively small percentage of the 

contract value. 

 

 Finally, Appellant argues the Area Office erred when it determined that Appellant is 

unusually reliant upon Watring Technologies because that firm is not a subcontractor for this 

procurement and is not even mentioned in Appellant‟s proposal.  Appellant again explains that 

Dr. Watring, although the CEO/president of Watring Technologies at the time of the 

presentation, will be Appellant‟s own employee, and his salary and benefits must be used to 

calculate Appellant‟s labor hours for the project.  Appellant also clarifies that it has not offered 

to hire any other Watring Technologies employees.  Appellant contends it is not unusually reliant 

upon DME because the record establishes that DME has no role in performing the primary and 

vital contract tasks—i.e., the manufacturing of the test stations—and there is no preexisting 

relationship between the firms. 

 

Appellant concludes the Area Office‟s determination is based upon clear errors of fact 

and law.  According to Appellant, the record demonstrates that Appellant alone will perform the 

primary and vital contract requirements, Watring Technologies is not Appellant‟s subcontractor, 

and DME is performing only discrete contract tasks unrelated to the primary and vital contract 

requirements.  Appellant cites OHA case precedent, such as Size Appeal of LOGMET, LLC, SBA 

No. SIZ-5155 (2010), to support its position.  Appellant requests that OHA reverse the size 

determination based upon the alleged errors. 

 

F.  TEAM Response 

 

 On May 2, 2011, TEAM filed its response to the appeal petition.  TEAM contends 

Appellant failed to prove that the Area Office committed any clear error of fact or law, and the 

errors claimed by Appellant are immaterial.  Instead, according to TEAM, the significant facts at 

issue are clear.  First, in TEAM‟s view, Appellant failed to offer evidence that it has the 

necessary manufacturing facilities.  Second, Appellant has no direct experience under the 

specific NAICS code assigned to the solicitation, NAICS code 334515.  TEAM alleges 

Appellant attempts to obscure this fact by claiming NAICS codes 334515 and 334513 are 

interchangeable.  TEAM further suggests the Air Force‟s high rating of Appellant‟s past 

performance is attributable to DME‟s experience in NAICS code 334515.  Finally, TEAM 

contends the fact that Appellant had only one current employee present at the oral presentation of 

the technical proposal evidences Appellant‟s reliance on its subcontractors.  TEAM asserts there 

is no clear error, and the appeal should be denied. 
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G.  ATT Response 

 

 On May 2, 2011, ATT filed its opposition to the appeal petition.  ATT first claims DME 

will perform the primary and vital contract requirements.  ATT asserts that Appellant 

oversimplified the solicitation in its appeal petition.  “Rather than merely requiring a simple 

„build to print‟ effort with little technical complexity as [Appellant] alleges, the contractor is also 

required to establish a complex system to ensure operational sustainment of the VDATS by 

predicting and resolving equipment obsolescence and supply chain management issues for 

repairs required in the field.”  (ATT Opposition 2.)  ATT asserts these nonmanufacturing 

activities are not ancillary, but are the most complex solicitation requirements, constituting 50% 

of the performance-based objectives identified in the solicitation.  ATT quotes from the PWS 

and evaluation criteria to support its assertions and emphasizes that, by Appellant‟s own 

admission, DME would perform these requirements. 

 

 ATT also contends Appellant would be unusually reliant upon DME to perform the 

contract.  ATT argues that Appellant‟s slides and oral presentation demonstrate that Appellant 

cannot establish a comprehensive system to ensure operational sustainment of the VDATS, but 

must rely upon DME to do so.  ATT emphasizes that the slides and oral presentations were the 

only bases for evaluating each offeror‟s technical proposal, and the Area Office‟s conclusion that 

Appellant‟s relationship with DME violates the ostensible subcontractor rule was based largely 

upon Appellant‟s oral presentation.  ATT highlights that the majority of participants in 

Appellant‟s oral presentation were employees of DME and that the only current employee of 

Appellant did not participate.  ATT argues that Appellant‟s assertion that DME would only 

provide spare parts is belied by the level of DME‟s participation in the oral presentation.   

 

 ATT next addresses Appellant‟s allegation that the Area Office failed to recognize that 

Dr. Watring appeared at the presentation on behalf of Appellant, not Watring Technologies.  

ATT questions the veracity of Appellant‟s claim, noting that Watring Technologies, an 8(a) BD 

program participant, could lose its 8(a) status if its CEO/president obtained full time employment 

with Appellant.  ATT also argues the Area Office‟s error with regard to the proposed program 

manager is harmless because Appellant exceeds the size standard for this procurement based 

upon its affiliation with DME, not Watring Technologies. 

 

 Like TEAM, ATT claims the Air Force‟s high rating of Appellant‟s past performance is 

attributable to the experience of DME.  ATT alleges Appellant‟s own experience in the 

manufacture of test equipment is extremely limited, and Appellant has not performed any 

contracts similar in cost or complexity to the instant procurement.  ATT contends Appellant 

cannot perform this contract without DME. 

 

 Based upon its analysis, ATT concludes Appellant would be unusually reliant upon DME 

to perform the primary and vital contract requirements, and the Area Office‟s finding of 

affiliation between the entities for this solicitation is supported by the record.  ATT requests that 

OHA deny the appeal. 
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III.  Discussion 

 

A.  Standard of Review 

 

 Appellant has the burden of proving, by a preponderance of the evidence, all elements of 

its appeal.  Specifically, Appellant must prove the size determination is based upon a clear error 

of fact or law.  13 C.F.R. § 134.314.  OHA will disturb the Area Office‟s size determination only 

if, after reviewing the record, the administrative judge has a definite and firm conviction that the 

Area Office erred in making its key findings of fact or law.  Size Appeal of Taylor Consultants, 

Inc., SBA No. SIZ-4775, at 11 (2006). 

 

B.  Analysis 

 

The ostensible subcontractor rule provides that when a subcontractor is actually 

performing the primary and vital requirements of the contract, or the prime contractor is 

unusually reliant upon the subcontractor, the two firms are affiliated for purposes of the 

procurement at issue.  13 C.F.R. § 121.103(h)(4).  To determine whether the relationship 

between a prime contractor and a subcontractor violates the ostensible subcontractor rule, the 

Area Office must examine all aspects of the relationship, including the terms of the proposal and 

any agreements between the firms.  Size Appeal of C&C Int’l Computers and Consultants Inc., 

SBA No. SIZ-5082 (2009); Size Appeal of Microwave Monolithics, Inc., SBA No. SIZ-4820 

(2006).  The purpose of the rule is to “prevent other than small firms from forming relationships 

with small firms to evade SBA‟s size requirements.”  Size Appeal of Fischer Bus. Solutions, 

LLC, SBA No. SIZ-5075, at 4 (2009). 

 

In this case, it is apparent that production of the VDATS test stations is the “primary and 

vital” requirement of the contract.  Such work accounts for a large majority of the total dollar 

value of the contract, and the CO has opined that production of the VDATS stations is, in her 

view, the primary and vital requirement.  Appellant‟s proposal makes clear that it alone will 

manufacture the VDATS systems at its own facility, with its own personnel, and that DME will 

play no role in the process.  Furthermore, Appellant provided the Area Office a copy of its 

teaming agreement with DME, confirming that Appellant alone will perform all production 

work.  (Teaming Agreement at Exhibit A).  According to Appellant‟s proposal, approximately 

60% of the labor cost is associated with work performed by Appellant‟s personnel, and only 40% 

with work performed by DME employees.  This further demonstrates that Appellant itself is 

performing the “primary and vital” requirements. 

 

ATT argues that the spare parts and supply management functions should be deemed the 

contract‟s primary and vital requirements because they account for two of the four performance-

based objectives identified in the solicitation.  I find no merit to this argument.  Rather, the spare 

parts and supply management functions are ancillary to the production of the VDATS test 

stations because, as the CO points out, such work would not exist absent the VDATS stations 

themselves.  The fact that two of the four performance-based objectives relate to spare parts and 

the “electronic data exchange” capability does not compel a different conclusion.  The Air Force 

provided offerors with detailed plans and specifications for the manufacture of the VDATS 

stations, but would have had much less familiarity with the system the contractor would use to 
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order and track replacement parts.  Consequently, it is reasonable that the Air Force would have 

sought greater insight into offerors‟ plans for the spare parts and supply management functions; 

this does not establish, however, that the Air Force considered that work to be of paramount 

importance. 

 

Based upon the solicitation and Appellant‟s proposal, there is no doubt that Appellant 

itself is performing the “primary and vital” contract tasks—i.e., producing the VDATS systems.  

The only remaining question is whether the Area Office erred in determining that Appellant is 

unusually reliant upon DME and Watring Technologies.  I find that conclusion was clearly 

erroneous. 

 

First, the Area Office clearly erred in finding that Appellant is unusually reliant upon 

Watring Technologies in violation of the ostensible subcontractor rule.  There is no indication in 

the record that Watring Technologies was proposed as Appellant‟s subcontractor for this 

procurement.  Instead, it appears that the Area Office incorrectly assumed that Watring 

Technologies would be involved due to Dr. Watring‟s personal participation.  The record 

establishes, however, that Dr. Watring appeared at the oral presentation on Appellant‟s behalf 

and accepted an offer of employment from Appellant, contingent upon contract award.  

Accordingly, the Area Office‟s findings with respect to Watring Technologies are clearly 

erroneous.
3
 

 

I also find the Area Office erred in finding that Appellant is unusually reliant upon its 

subcontractor, DME.  As explained above, Appellant‟s proposal establishes that Appellant alone 

will manufacture the VDATS stations, and DME will have no involvement in production.  Nor 

will DME provide technical, financial, or other assistance to Appellant.  Instead, Appellant is 

merely subcontracting certain support functions to DME; this is not sufficient to show a violation 

of the ostensible subcontractor rule.  See e.g., Size Appeal of TLC Catering, SBA No. SIZ-5172 

(2010) (prime contractor properly delegated discrete tasks to its subcontractor as part of overall 

management of the contract); Size Appeal of McKissack & McKissack, SBA No. SIZ-5093 

(2009) (finding an appropriate delegation of discrete tasks where there was a total of twelve 

tasks, the prime contractor would perform six tasks on its own, the subcontractor would perform 

three tasks on its own, and the remaining three tasks would be performed by both entities). 

 

The Area Office attached significance to the fact that DME employees delivered a large 

portion of the oral presentation.  However, Dr. Watring, who represented Appellant at the 

presentation, discussed the production process for the VDATS stations, quality control, the 

obsolescence plan, and Appellant‟s management of the contract.  Indeed, the Area Office itself 

                                                 
3
  ATT argues that, even if erroneous, the Area Office‟s findings with respect to Watring 

Technologies are not prejudicial because only affiliation with DME caused Appellant to exceed 

the size standard for the procurement.  The purported affiliation with Watring Technologies, 

however, contributed directly to the Area Office‟s incorrect conclusions that none of Appellant‟s 

own employees actively participated in the oral presentation and that it was not possible to assess 

how much of the labor would actually be performed by Appellant.  Accordingly, the Area 

Office‟s determination that Appellant was unduly reliant upon Watring Technologies is not 

harmless error. 
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recognized that Dr. Watring “did most of the speaking” during the presentation.  (Size 

Determination 7).  Therefore, I find the oral presentation made clear that Appellant will retain 

overall control of the contract. 

 

The Area Office also appears to have harbored doubts as to whether Appellant has the 

capability to perform the contract.  In particular, the Area Office expressed concern that 

Appellant may not have proper facilities and equipment to produce the VDATS systems; that 

Appellant has not generated revenues under the specific NAICS code assigned to the 

procurement; and that Appellant may lack the experience necessary to perform the contract.  

These concerns are in the nature of a responsibility determination and, therefore, are the province 

of the CO, not the Area Office.  See 48 C.F.R. §§ 9.103(b) and 9.104-1; Size Appeal of TCE Inc., 

SBA No. SIZ-5003, at 11 (2008) (finding the Area Office erred by “substitut[ing] its own 

judgment of Appellant‟s ability and experience to perform this contract (a responsibility 

determination) for that of the CO”).  OHA has recognized that, in ostensible subcontractor cases, 

a limited inquiry into responsibility may be appropriate for purposes of assessing whether the 

prime contractor is unduly reliant upon a subcontractor.  See, e.g., Size Appeal of Smart Data 

Solutions LLC, SBA No. SIZ-5071 (2009).  In the instant case, however, the prime contractor 

will perform entirely different work than its subcontractor, and receive no assistance from the 

subcontractor.  Under these circumstances, an examination of the prime contractor‟s 

responsibility sheds no light on the question of undue reliance and, therefore, is improper.  

Furthermore, as discussed below, the Area Office‟s findings do not persuasively show that 

Appellant is incapable of performing the contract without reliance on DME. 

 

The Area Office stated that it could not verify whether Appellant had the necessary 

equipment and facilities to produce the VDATS systems.  However, Appellant provided a floor 

plan of its facility in its proposal, and the proposal discusses Appellant‟s experience and 

technical approach for producing the VDATS systems.  Additionally, the Area Office 

specifically asked Appellant whether it leased the equipment necessary to manufacture the test 

stations and whether the equipment was at the manufacturing facility.  In response, Appellant 

indicated the equipment is not leased, and if any equipment other than the Government-furnished 

equipment and the equipment provided by the original equipment manufacturers was necessary 

to manufacture the VDATS stations, Appellant would purchase that equipment as part of its 

contract obligations.  Thus, based on the record, it appears that Appellant appropriately 

addressed this issue. 

 

The distinction between Appellant‟s primary NAICS code (334513) and the NAICS code 

assigned to this procurement (334515) is irrelevant.  The two codes are very closely related, and 

the Air Force determined that Appellant‟s past experience (regardless of the precise NAICS code 

into which that experience falls) was sufficient to demonstrate Appellant‟s capability to perform 

the contract. 

 

Lastly, the Area Office determined that Appellant lacks the experience necessary to 

perform the contract.  Specifically, the Area Office found that Appellant has not built test 

stations in the past, and Appellant has not previously performed a contract of comparable 

magnitude.  The suggestion that Appellant has not previously built test stations is factually 

incorrect.  Appellant‟s proposal describes other projects for which Appellant performed similar 
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work.  (Proposal, Volume III.)  Based upon Appellant‟s description of its past relevant 

experience, the Air Force rated Appellant‟s past performance with “substantial confidence.”
4
  

Although Appellant has not previously been awarded a contract of this magnitude, it does not 

follow that Appellant is incapable of performing the contract.  Appellant correctly observes that 

the large majority of the contract value consists of component parts that will be used to build the 

VDATS; labor costs represent only a small portion of the contract.  Thus, while the total value of 

the VDATS contract is larger than Appellant‟s prior projects, the actual labor performed by 

Appellant is not necessarily dissimilar from Appellant‟s prior projects. 

 

Based upon the foregoing analysis, I conclude the Area Office clearly erred in finding 

that Appellant is unusually reliant upon DME.  Although Appellant delegated specific contract 

tasks to be performed by DME, Appellant alone will manufacture the VDATS stations, 

Appellant‟s representative presided over the oral presentation, and the CO concluded that 

Appellant has the necessary experience and capability to produce the VDATS and manage the 

contract.  Accordingly, DME is not Appellant‟s ostensible subcontractor, and Appellant is a 

small business for the procurement at issue. 

 

IV.  Conclusion 

 

 The Area Office erred in finding that DME is Appellant‟s ostensible subcontractor.  I 

therefore GRANT this appeal and REVERSE the Area Office‟s size determination.  

 

This is the final decision of the Small Business Administration.  See 13 C.F.R. 

§ 134.316(d). 

 

 

 

       ________________________________ 

         KENNETH M. HYDE 

         Administrative Judge 

                                                 
4 Both ATT and TEAM suggest that this rating is attributable to DME’s past 

experience, not Appellant’s.  However, the proposal clearly delineates Appellant’s own 

experience from that of DME by separating each firm’s experience into a separate section of 

the past performance proposal.  (Proposal, Volume III.)  The record reflects no reason to 

believe the Air Force assessed Appellant’s past performance based solely on DME’s 

experience. 


