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DECISION 

 
I.  Introduction and Jurisdiction 

 
 This appeal arises from a size determination in which the U.S. Small Business 
Administration (SBA) Office of Government Contracting, Area III (Area Office) concluded that 
A & H Contractors, Inc. (Appellant) is not an eligible small business for the subject procurement. 
For the reasons discussed infra, the appeal is granted, and the size determination is vacated. 
 
 SBA's Office of Hearings and Appeals (OHA) decides size determination appeals under 
the Small Business Act of 1958, 15 U.S.C. § 631 et seq., and 13 C.F.R. parts 121 and 134. 
Appellant filed the instant appeal within fifteen days of receiving the size determination, so the 
appeal is timely. 13 C.F.R. § 134.304(a). Accordingly, this matter is properly before OHA for 
decision. 

 
II.  Issue 

 
 Whether the Area Office clearly erred in finding that the protestor, which was ineligible 
for award for reasons unrelated to size, had standing to protest? 13 C.F.R. § 134.314. 
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III.  Background 
 

A.  Solicitation and Protest 
 
 On May 23, 2012, the Contracting Officer (CO) for the U.S. Army Corps of Engineers 
(Corps) issued Invitation for Bids (IFB) No. W9127S-12-B-0009 for dredging. The CO set aside 
the procurement entirely for small businesses, and assigned North American Industry 
Classification System (NAICS) code 237990, Other Heavy and Civil Engineering Construction. 
NAICS code 237990 ordinarily is associated with a size standard of $33.5 million average 
annual receipts, but the IFB indicated that the work fit within the exception for Dredging and 
Surface Cleanup Activities, which utilizes a size standard of $20 million in average annual 
receipts. The procurement was conducted under sealed bidding procedures with no opportunity 
for price negotiation. See generally Federal Acquisition Regulation (FAR) Part 14. 
 
 Appellant and 4H Construction Corporation (4H) were the only two bidders for the 
procurement. On July 6, 2012, the CO opened the bids and announced that Appellant would be 
awarded the contract. Appellant's bid was $27,005,944 and 4H's bid was $53,609,400. The 
independent Government estimate, announced at the bid opening, was $27,991,004. 
 
 On July 12, 2012, 4H protested Appellant's size, asserting that Appellant is not a small 
business. 4H alleged that Appellant cannot satisfy the regulatory requirement that at least 40% of 
the work be done with the prime contractor's own equipment or that of another small 
business. See 13 C.F.R. § 121.201, n.2. The protest specifically alleged that the procurement 
requires a dredge with floating pipeline, that Appellant does not own such equipment (or any 
dredging equipment), and that Appellant cannot readily obtain suitable equipment owned by a 
small business. Pointing to equipment shown on Appellant's website, 4H asserted that the 
equipment is owned by L. W. Matteson, Inc. (Matteson), a small concern acquired in 2011 by a 
large concern, Great Lakes Dredge & Dock Company (Great Lakes). Further, Matteson is the 
incumbent on the predecessor contract, and has subcontracted dredging work from Appellant in 
the past using this same equipment. In support of these allegations, the protest provided pages 
from Appellant's and Great Lakes' websites. 
 
 The CO forwarded the size protest to the Area Office for a size determination. On July 
23, 2012, Appellant submitted various information requested by the Area Office. Appellant also 
maintained that 4H's protest should be dismissed because 4H's bid was ineligible for award. 
Appellant noted that, by law, the Corps is prohibited from awarding a dredging contract if “the 
contract price is more than 25 per centum in excess of what [the agency] determines to be a fair 
and reasonable estimated cost of a well-equipped contractor doing the work.” 33 U.S.C. § 
624(a)(2). 

 
B.  Size Determination 

 
 On August 9, 2012, the Area Office issued its size determination, concluding that 
Appellant is not an eligible small business for this procurement. The Area Office found that 
Appellant by itself is below the applicable size standard, but that Appellant exceeds the standard 
once its receipts are combined with those of various affiliates. 
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 With regard to the issue of 4H's standing to protest, the size determination stated: 
 

On July 23, 2012 [Appellant] submitted a memo disputing the protestor's 
contention that it is an interested party and asked that the case be dismissed. 
[Appellant] claimed that due to the overwhelming cost difference of their [bid] 
versus the [bid] of the Protestor, that the protestor would not be considered for 
award. The Government estimate for this project is $27,991,004. [[Appellant] 
submitted a [bid] in the amount of $27,005,944 and the Protestor submitted a 
[bid] in the amount of $53,609,400. This information was available to both the 
Protestor and [Appellant] at the time of bid opening. The [CO] was contacted and 
asked if the Protestor had been eliminated from consideration for award. The 
[CO] responded on July 24, 2012 that the protestor is not an interested party for 
reasons unrelated to size. However, the Protestor would not have been made 
aware of this prior to submittal of the protest. The [CO] certified that the apparent 
Low Bidder was announced at bid opening. The announcement does not 
constitute a notification that other bidders are excluded from consideration. The 
[CO], after announcing the apparent Low Bidder, must then make a responsibility 
determination on the Low Bidder. Should that determination make the apparent 
Low Bidder ineligible for award, the [CO] would then move onto the next 
apparent Low Bidder and make a responsibility determination on that firm. So in 
this case the Protestor has not yet been excluded from consideration. Therefore 
the Protestor is found to be an interested party as required by 13 C.F.R. § 
121.1001(a)(1)(i). 

 
(Size Determination at 2.) 
 
 On August 10, 2012, the CO canceled the IFB pursuant to FAR 14.404-1(c)(6), which 
permits cancellation of an IFB after bid opening if “[a]ll otherwise acceptable bids received are 
at unreasonable prices, or only one bid is received and the contracting officer cannot determine 
the reasonableness of the bid price.” The CO then reissued the solicitation on an unrestricted 
basis. 

 
C.  Appeal Petition 

 
 On August 24, 2012, Appellant appealed the size determination to OHA. In its appeal 
petition, Appellant does not contest any of the substantive findings of the Area Office. Instead, 
Appellant renews its contention, originally presented to the Area Office, that 4H was ineligible 
for award under 33 U.S.C. § 624(a)(2), and therefore lacked standing to protest Appellant's size. 
In support, Appellant cites to Size Appeal of J.E. McAmis, Inc., SBA No. SIZ-4114 (1995). As 
relief, Appellant requests that OHA vacate the size determination. 

 
D.  4H Response 

 
 On September 10, 2012, 4H responded in opposition to the appeal petition. 4H argues 
that the Area Office correctly determined that Appellant is affiliated with other concerns, and 
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emphasizes that Appellant “does not deny that it is affiliated with these companies or that it is a 
large business.” (Response at 2.) 4H observes that Appellant “bases its entire appeal on an 
argument that 4H, a small business and the only other [bidder], did not have standing to file the 
protest.” (Id.) 
 
 4H maintains that it had standing to protest Appellant's size. 4H argues that Appellant 
and 4H were the only two bidders for the instant procurement, and that 4H therefore had an 
interest in ensuring that Appellant, its sole competitor, was a small business. (Id.) Further, 4H 
contends the facts here are distinguishable from those in McAmis, because there were more than 
two bidders in McAmis, and because the contracting officer in McAmis did not cancel the 
solicitation. 4H suggests that the CO in this case had alternatives to canceling the IFB, and that 
these alternatives could have resulted in 4H's remaining eligible for award. 

 
IV.  Discussion 

 
A.  Standard of Review 

 
 Appellant has the burden of proving, by a preponderance of the evidence, all elements of 
the appeal. Specifically, Appellant must prove the size determination is based upon a clear error 
of fact or law. 13 C.F.R. § 134.314. OHA will disturb an area office's size determination only if, 
after reviewing the record, the administrative judge has a definite and firm conviction that the 
area office erred in making its key findings of fact or law. Size Appeal of Taylor Consultants, 
Inc., SBA No. SIZ-4775, at 11 (2006). 

 
B.  Analysis 

 
 Appellant does not attempt to dispute the merits of the size determination. Rather, 
Appellant's sole argument on appeal is that the Area Office erred by entertaining 4H's protest in 
the first instance. Appellant emphasizes that SBA regulations permit a size protest to be brought 
by “[a]ny offeror whom the contracting officer has not eliminated for reasons unrelated to 
size.”1 Here, insists Appellant, 4H's bid was ineligible for award as a matter of law due to 4H's 
high price. Specifically, the Corps is prohibited by statute from awarding any dredging contract 
to a bidder whose price exceeds the Government estimate by 25% or more. See 33 U.S.C. § 
624(a)(2) (“No works of river and harbor improvement shall be done by private contract ... 
[when] the contract price is more than 25 per centum in excess of what [the agency] determines 
to be a fair and reasonable estimated cost of a well-equipped contractor doing the work.”). The 
Area Office found that the Government estimate was $27,991,004, and 4H's bid was 
$53,609,400. (Size Determination at 2.) Thus, 4H's bid was almost double the Government 
estimate, and plainly unacceptable under 33 U.S.C. § 624(a)(2). Because 4H was ineligible for 
award for reasons unrelated to size, Appellant maintains that 4H lacked standing to protest 
Appellant's size. 
 

                                                 
 1  13 C.F.R. § 121.1001(a)(1)(i). The regulations also permit a size protest to be lodged by 
the CO, by SBA, or by “[o]ther interested parties.” The instant size determination, however, 
relied solely upon 13 C.F.R. § 121.1001(a)(1)(i) for its underlying authority.  
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 I agree with Appellant that the Area Office erred in basing its size determination on 4H's 
protest. OHA confronted a substantially similar situation in Size Appeal of J.E. McAmis, Inc., 
SBA No. SIZ-4114 (1995). Like the instant case, McAmis involved a small business set-aside for 
dredging, conducted under sealed bidding procedures. After bid opening, a disappointed bidder, 
whose price was approximately 40% higher than the Government estimate, filed a size protest, 
and the area office proceeded to address the merits of that protest. On appeal, OHA sua 
sponte raised the issue of standing, explaining that standing is a jurisdictional requirement that 
“may be raised at any time, and cannot be waived.” McAmis, SBA No. SIZ-4114, at 6. OHA 
went on to hold that, under 33 U.S.C. § 624(a)(2), the disappointed bidder was “ineligible for 
non-size reasons for this procurement, even if [the awardee] is found to be other than small, 
because [the disappointed bidder's] bid exceeds the statutory upper limit for bids. Therefore, [the 
disappointed bidder] has no standing to challenge [the awardee's] size.” Id. at 5. Likewise, in the 
instant case, 4H was ineligible for award due to its unacceptably high bid, and consequently 
lacked standing to protest Appellant's size. 
 
 The size determination indicates that the Area Office contacted the CO to inquire about 
4H's standing, and that the CO agreed with Appellant that “the protestor is not an interested party 
for reasons unrelated to size.” Section III.B, supra. Nevertheless, the Area Office determined that 
4H did have standing to protest. (Id.) The Area Office reasoned that 4H would lack standing to 
protest only if 4H had been formally excluded from the competition before the protest was filed. 
 
 The Area Office's analysis is flawed in two respects. First, the Area Office itself 
recognized that the Government estimate was publicly announced at the time of bid opening. 
(Id.) Thus, even in the absence of any formal “exclusion” by the CO, 4H would have been aware 
at the time of bid opening that its bid was ineligible for award under 33 U.S.C. § 624(a)(2). 4H 
was, in effect, eliminated from the competition by operation of the statute. Second, OHA case 
precedent indicates that an offeror whose proposal is unacceptable, and is not capable of being 
made acceptable, lacks standing to protest, regardless of whether that offeror is ever formally 
excluded. Size Appeal of Glen/Mar Constr., Inc., SBA No. SIZ-5143, at 3 (2010) (protest lodged 
by an unacceptable offeror was properly dismissed, although it was “regrettable that [the 
protestor] was not informed that its proposal was determined technically unacceptable.”). Here, 
4H's bid was ineligible for award under 33 U.S.C. § 624(a)(2), and the bid could not have been 
made acceptable because the procurement was conducted under sealed bidding procedures with 
no opportunity for price negotiation. Indeed, because Appellant was the only bidder potentially 
eligible for award, the Corps canceled the IFB after learning that Appellant did not qualify as a 
small business. 
 
 The remaining arguments advanced by 4H in favor of standing are also unpersuasive. 4H 
argues that, because Appellant and 4H were the only two bidders, 4H had an interest in ensuring 
that Appellant is a legitimate small business. The applicable regulation, however, does not afford 
standing to protest merely because there were only two competitors for a given procurement. 
Rather, the purpose of 13 C.F.R. § 121.1001(a)(1)(i) is to “give standing to those concerns whose 
successful [size] challenge would enable them to compete for award.” Size Appeal of FitNet 
Purchasing Alliance, SBA No. SIZ-5089, at 5 (2009) (discussing regulatory history). Here, 4H 
would be ineligible for award whether or not its size protest succeeded. Granting 4H standing to 
protest is thus inconsistent with the underlying intent of the regulation. Further, the denial of 
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standing to ineligible bidders does not undermine the effectiveness of the size determination 
process. 4H could, for instance, have prevailed upon the CO or the Area Office to initiate their 
own size protests against Appellant, thereby avoiding the issue of 4H's lack of standing. 
 
 4H's efforts to distinguish McAmis are similarly unavailing. As noted above, 4H was 
statutorily ineligible for award on this IFB. 4H would be ineligible for award even if the CO had 
not canceled the solicitation. Likewise, the fact that Appellant and 4H were only two bidders 
does not change the fact that 4H's bid on this IFB was beyond the statutory threshold, making 4H 
ineligible for award.2 

 
V.  Conclusion 

 
 Appellant has demonstrated that 4H lacked standing to protest Appellant's size. OHA 
“will vacate a size determination issued in response to a protest by a party without standing." 
Size Appeal of MBI Corp., SBA No. SIZ-4356, at 7 (1999). Accordingly, the appeal is 
GRANTED and the size determination is VACATED. This is the final decision of the Small 
Business Administration. See 13 C.F.R. § 134.316(d). 
 

KENNETH M. HYDE 
Administrative Judge 

 
 

 
 

                                                 
 2  4H's suggestion that the CO need not have canceled the IFB, and could have 
undertaken other courses of action (such as substantially increasing the Government estimate) 
that might have enabled 4H to remain eligible for award, is misplaced in an appeal to OHA. 
OHA has no authority to order a contracting officer to take any of 4H's suggested actions. 
  


