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DECISION 1 
 

I.  Introduction and Jurisdiction 
 
 On December 21, 2012, the U.S. Small Business Administration (SBA) Office of 
Government Contracting, Area VI (Area Office) issued Size Determination 06-2012-90, finding 
that Trailboss Enterprises, Inc. (Appellant) is not an eligible small business under the size 
standard associated with the instant procurement. Appellant contends the size determination is 
clearly erroneous, and requests that SBA's Office of Hearings and Appeals (OHA) reverse. For 
the reasons discussed infra, the appeal is granted, and the decision is affirmed in part and 
remanded in part for further review and investigation. 
 
 OHA decides size determination appeals under the Small Business Act of 1958, 15 
U.S.C. § 631 et seq., and 13 C.F.R. parts 121 and 134. Appellant received the size determination 
on December 21, 2012, and filed the instant appeal on the first business day following the 
fifteenth calendar days thereafter; thus, the appeal is timely. 13 C.F.R. § 134.304(a). 
Accordingly, this matter is properly before OHA for decision. 

                                                 
 1  This decision was initially issued on January 24, 2013. Pursuant to 13 C.F.R. § 134.205, 
I afforded Appellant's counsel an opportunity to file a request for redactions, which counsel 
submitted. OHA considered those proposed redactions and now publishes a redacted version of 
the decision for public release.  
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II.  Background 

 
A.  Solicitation, Protest, and Response 

 
 On February 6, 2012, the U.S. Department of Homeland Security, Immigration and 
Customs Enforcement (ICE) issued solicitation HSCEDM-12-R-00007, seeking a contractor to 
perform transportation services to support its Enforcement and Removal Operations San Antonio 
Field Office. The Contracting Officer (CO) set aside the procurement entirely for small 
businesses, and assigned North American Industry Classification System (NAICS) code 561612, 
Security Guards and Patrol Services, with a corresponding $18.5 million average annual receipts 
size standard. Appellant and AMTEX Security, Inc. (AMTEX) submitted timely offers, self-
certifying as small businesses. 
 
 On May 16, 2012, the CO announced that Appellant was the apparent awardee. On May 
22, 2012, AMTEX protested Appellant's size, alleging that Appellant lacks sufficient experience 
to perform the contract. AMTEX speculated that Appellant is reliant on a large subcontractor 
that is currently performing detainee transportation. 
 
 On June 4, 2012, Appellant submitted its response to the protest. Appellant argued its 
relationship with the subcontractor does not violate the ostensible subcontractor rule, 13 C.F.R. § 
103(h)(4). 

 
B.  Size Determination 

 
 On December 21, 2012, the Area Office issued its size determination, finding Appellant 
not to be an eligible small business under the $18.5 million size standard due to its affiliation 
with three other entities. 
 
 The Area Office first explained that Appellant is 80.5%- owned by Mr. Joseph Tolliver. 
His son, Mr. Marvin Tolliver, owns 10%, and Mr. Ken Oato owns the remainder. These three 
owners are directors and officers for Appellant. Ms. Gail Dossman-Tolliver, who is married to 
Joseph Tolliver, is also a director, but has no ownership interest in Appellant. 
 
 The Area Office then explained Ms. Dossman-Tolliver owns and controls Dossman-
Tolliver Group (DTG). DTG and Appellant share an address, and Ms. Dossman-Tolliver and Mr. 
Tolliver own the property at that address. The Area Office then stated, “Gail Dossman-Tolliver 
and Joseph Tolliver are married and have an identity of interest based on familial relationships. 
SBA aggregates their interests and threats them as one party. 13 C.F.R. § 121.103(f).” (Size 
Determination at 2.) Because Mr. Tolliver controls Appellant and Ms. Dossman-Tolliver control 
DTG, Appellant and DTG are affiliated. 
 
 Next, the Area Office explained that Joseph Tolliver and Ken Oato each owns 50% of 
T&O Company, LLC (T&O). Mr. Tolliver is president and CEO, and Mr. Oato is CFO. The 
Area Office determined each has the power to control T&O based on their 50% ownership. 13 
C.F.R. § 121.103(c). Because Messrs. Tolliver and Oato also have the power to control 
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Appellant, T&O is affiliated with Appellant and DTG. 
 
 The Area Office then found that Appellant, T&O, and DTG together own the majority of 
Trailboss Solutions LLC (TSL), with Appellant having the largest interest. Thus, Appellant, 
T&O, and DTG are affiliated with TSL based on ownership. Id. § 103(a) and (c). 
 
 The Area Office determined that Appellant did not violate the ostensible subcontractor 
rule. 2 The Area Office found Appellant will perform the contract's primary and vital 
requirements, and Appellant is not unduly reliant on its subcontractor.3 
 
 The Area Office aggregated Appellant's receipts for 2009, 2010, and 2011 with those of 
T&O, DTG, and TSL, and found that the combined receipts exceed the $18.5 million size 
standard. In making this calculation, the Area Office considered the affiliates' tax returns for 
2009 and 2010. For 2011, the Area Office used T&O's tax returns and the financial statements 
for Appellant, TSL, and DTG. 

 
C.  Appeal 

 
 On January 7, 2013, Appellant filed the instant appeal with OHA. Appellant contends the 
size determination is clearly erroneous and requests that OHA reverse the size determination and 
find Appellant to be an eligible small business. 
 
 Appellant argues the Area Office clearly erred in determining the combined average 
annual receipts. To support this argument, Appellant submits its own calculations in the form of 
a table delineating each affiliate's receipts for the years 2009, 2010, and 2011. Combined, the 
affiliates' average annual receipts are $XXXXXXX. 
 
 Next, Appellant contends clear fracture rebuts the presumption that Mr. Tolliver and Ms. 
Dossman-Tolliver have an identity of interest. Appellant points out that the presumption of 
identity of interest between spouses is rebuttable. See Maria Elena Torano & Assocs., SBA No. 
SIZ-4010, at 4 (1995). This presumption may be rebutted where the husband and wife are not 
closely involved with each other's business transactions. Golden Bear Arborists, Inc., SBA No. 
1899, at 7 (1984) (“the presumption may be rebutted upon the proof of certain factors, such as 
remoteness of the family tie, estrangement, or lack of close involvement is business matters.”). 
Here, contends Appellant, the presumption is not warranted because neither Mr. Tolliver nor 
Appellant is involved in DTG's business dealings, and neither DTG nor Ms. Dossman-Tolliver 
owns or controls Appellant. Although Ms. Dossman-Tolliver is one of Appellant's directors, she 
does not control Appellant because her directorship is non-voting. In addition, Mr. Tolliver and 
Ms. Dossman-Tolliver owned their respective businesses prior to their marriage. Besides, agues 

                                                 
 2  Appellant does not challenge this finding on appeal. Accordingly, it is unnecessary to 
summarize the Area Office's rationale on this issue. 
  
 3  The Area Office did not disclose the subcontractor's identity because it was not 
included in the protest. Size Determination at 2. 
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Appellant, DTG's and Appellant's ownership interests in TSL are not a basis for finding that 
DTG can control Appellant. 
 
 Appellant goes on to argue that affiliation does not follow from the fact that Appellant 
and DTG have offices in the same building. Torano, SIZ-4010, at 6-7. Like in Torano, Appellant 
and DTG do not share the same office space. Each pays market rent, and they do not share 
personnel, equipment, or resources. 

 
D.  New Evidence 

 
 With its appeal, Appellant moved to admit new evidence. Specifically, Appellant submits 
Mr. Tolliver's declaration and Ms. Dossman-Tolliver's affidavit. Appellant contends this 
evidence sheds light on DTG's 2011 receipts, the lack of the spouses' involvement in each other's 
businesses, and the lack of a business relationship between Appellant and DTG. Thus, argues 
Appellant, the evidence is relevant to the issues on appeal, does not enlarge the issues, and 
clarifies the relevant facts. Therefore, OHA should admit it. 

 
III.  Discussion 

 
A.  Standard of Review 

 
 Appellant has the burden of proving, by a preponderance of the evidence, all elements of 
the appeal. Specifically, Appellant must prove the size determination is based upon a clear error 
of fact or law. 13 C.F.R. § 134.314. OHA will disturb an area office's size determination only if, 
after reviewing the record, the administrative judge has a definite and firm conviction that the 
area office erred in making its key findings of fact or law. Size Appeal of Taylor Consultants, 
Inc., SBA No. SIZ-4775, at 11 (2006). 

 
B.  New Evidence 

 
 OHA's review is based upon the evidence in the record at the time the Area Office made 
its determination. As a result, evidence that was not previously presented to the Area Office is 
generally not admissible and will not be considered by OHA. E.g., Size Appeal of Maximum 
Demolition, Inc., SBA No. SIZ-5073, at 2 (2009) (“I cannot find error with the Area Office 
based on documents the Area Office was unable to review.”). New evidence may be admitted on 
appeal at the discretion of the administrative judge if “[a] motion is filed and served establishing 
good cause for the submission of such evidence.” 13 C.F.R. § 134.308(a). The proponent must 
demonstrate, however, that “the new evidence is relevant to the issues on appeal, does not unduly 
enlarge the issues, and clarifies the facts on the issues on appeal.” Size Appeal of Vista Eng'g 
Techs., LLC, SBA No. SIZ-5041, at 4 (2009). 
 
 In this case, I find Appellant has not shown good cause to admit the new evidence. The 
declaration and affidavit focus primarily on whether there is clear fracture between Appellant 
and DTG. Because I am remanding this case for further review and investigation on this issue, it 
is unnecessary to consider this part of the evidence. Size Appeal of Hardie's Fruit & Vegetable 
Co. South, LP, SBA No. SIZ-5347, at 15 (2012); Size Appeal of Mark Dunning Indus., Inc., SBA 
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No. SIZ-5284, at 12 n.6 (2011). The evidence also discusses DTG's financial statements from 
2011. This part of Appellant's proffered evidence is inadmissible. Explanations of tax returns and 
other financial documents may not be made for the first time on appeal. See Size Appeal of 
Eastco Building Servs., SBA No. SIZ-5437, at 5-6 (2013) (denying motion to admit new 
evidence that might identify inter-affiliate transactions, and affirming the size determination on 
the ground that the challenged firm failed to timely communicate its arguments to the Area 
Office). Appellant could have, and should have, submitted this information to the Area Office, 
and offers no reason why it did not. Accordingly, Appellant's motion to admit new evidence is 
denied, and that material has not been considered in rendering this decision. 

 
C.  Analysis 

 
 As discussed in greater detail infra, I find it appropriate to remand this matter in part. The 
Area Office determined Appellant exceeded the $18.5 million size standard due to its affiliation 
with T&O, TSL, and DTG. According to the Area Office's calculations, if Appellant is not in 
fact affiliated with any of these three firms, Appellant would be eligible for the instant 
procurement. 
 
 Appellant contends it is not affiliated with DTG. The Area Office reasoned these firms 
were affiliated because Mr. Tolliver controls Appellant, Ms. Dossman-Tolliver controls DTG, 
and the spousal relationship gives rise to an identity of interest under 13 C.F.R. § 121.103(f). 
That regulation states: 
 

Affiliation may arise among two or more persons with an identity of interest. 
Individuals or firms that have identical or substantially identical business or 
economic interests (such as family members, individuals or firms with common 
investments, or firms that are economically dependent through contractual or 
other relationships) may be treated as one party with such interests aggregated. 
Where SBA determines that such interests should be aggregated, an individual or 
firm may rebut that determination by showing that the interests deemed to be one 
are in fact separate. 

 
13 C.F.R. § 121.103(f). OHA's long-standing case precedent interprets this regulation as creating 
a rebuttable presumption that family members have identical interests and must be treated as one 
person. See, e.g., Size Appeal of McLendon Acres, Inc., SBA No. SIZ-5222, at 6 (2011); Size 
Appeal of Golden Bear Arborists, Inc., SBA No. SIZ-1899, at 7 (1984). The underlying rationale 
for the rule is that persons will, because of their common interests, act in concert or as one. Size 
Appeal of DooleyMack Govt. Contracting, LLC, SBA No. SIZ-5085, at 6 (2009); Size Appeal 
of Bob Jones Realty Co., SBA No. SIZ-4059, at 5 (1995). 
 
 A challenged firm may rebut the presumption of identity of interest “if it is able to show a 
clear line of fracture among the family members.” Size Appeal of Tech. Support Servs., SBA No. 
SIZ-4794, at 17 (2006) (citing Size Appeal of Osirus, Inc., SBA No. SIZ-4546, at 4 (2003)). A 
clear line of fracture exists if the family members have no business relationship or involvement 
with each other's business concerns, or if the family members are estranged. Size Appeal of Hal 
Hays Constr., Inc., SBA No. SIZ-5217, at 6 (2011); Size Appeal of Jenn-Kans, Inc. SBA No. 
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SIZ-5114, at 7 (2010), recons. denied, SBA No. SIZ-5128 (2010) (PFR). It is not necessary, 
however, that there be the complete absence of any business ties between the family members or 
their firms. Rather, OHA has recognized that “a minimal amount of economic or business 
activity between two concerns does not prevent a finding of clear fracture.” Size Appeal of GPA 
Techs., Inc., SBA No. SIZ-5307, at 6 (2011) (finding no affiliation between two sibling-owned 
firms when the only ties between them were a handful of non-managerial employees, and 
subcontracts representing less than 5% of each firm's business). Factors that may be pertinent in 
examining clear line of fracture include whether the firms share officers, employees, facilities, or 
equipment; whether the firms have different customers and lines of business; whether there is 
financial assistance, loans, or significant subcontracting between the firms; and whether the 
family members participate in multiple businesses together. GPA Techs., SBA No. SIZ-5307, at 
8-10; Hal Hays, SBA No. SIZ-5217, at 6-7; Jenn-Kans, SBA No. SIZ-5114, at 8; McLendon 
Acres, SBA No. SIZ-5222, at 6; Size Appeal of Grantco Pacific, Inc., SBA No. SIZ-5205, at 5 
(2011). 
 
 Here, the Area Office determined Mr. Tolliver and Ms. Dossman-Tolliver “are married 
and have an identity of interest based on familial relationships. SBA aggregates their interests 
and threats them as one party.” (Size Determination at 2.) It appears, therefore, that the Area 
Office did not apply the presumption of identity of interest, but instead found the spouses 
automatically affiliated due to their marital relationship. The Area Office did not discuss whether 
Appellant demonstrated clear fracture with DTG. What is more, because it was not alleged in the 
protest, it is unclear that Appellant had notice that the Area Office was investigating whether Mr. 
Tolliver and Ms. Dossman-Tolliver have an identity of interest. 
 
 SBA regulation permits area offices to investigate issues beyond those specifically raised 
by a protester. 13 C.F.R. § 121.1009(b); see also Size Appeals of Excalibur Laundries, Inc., SBA 
No. SIZ-5317 (2012). “Nevertheless, ‘it is axiomatic that before finding a concern other than 
small on grounds not found in a protest, an area office must provide notice to the protested 
concern of any change in focus and request a response.”’ Size Appeal of Magnum Opus Techs., 
Inc., SBA No. SIZ-5372, at 5 (2012) (citing Size Appeal of Alutiiq Int'l Solutions, LLC, SBA No. 
SIZ-5069, at 4 (2009)). “Such precautions are essential to ensure that protested concerns ‘may 
craft a response [to new issues] that protects their interests and, thus, to afford protested concerns 
due process.”’ Id. (quoting Size Appeal of Alutiiq Int'l Solutions, LLC, SBA No. SIZ-5069, at 4 
(2009)). 
 
 In Alutiiq Int'l, OHA remanded a size determination because the area office found that 
the protested concern had violated the ostensible subcontractor rule, an issue not raised in the 
protest, without affording notice to the protested concern. OHA concluded that “the Area Office 
committed clear error in denying [the protested concern] due process.” Alutiiq Int'l Solutions, 
SIZ-5069, at 4. OHA also remanded a size determination for similar reasons in Magnum Opus. 
In that case, the area office found the protested concern violated the 3-in-2 rule, an issue not 
raised by the protester, without affording notice to the protested concern. OHA determined “the 
Area Office committed clear error in altering the focus of the review, without permitting [[the 
challenged firm] an opportunity to respond to the new issues.” Magnum Opus, SIZ-5372, at 6. 
 
 Here, AMTEX's protest alleged affiliation between Appellant and its subcontractor. 
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Appellant's response to the protest addressed that allegation. In the size determination, the Area 
Office found AMTEX's allegation meritless. The Area Office went on, however, to determine 
Appellant and DTG are affiliated based on identity of interest. The record contains no indication 
that the Area Office notified Appellant it was examining this issue, or that Appellant was given 
any opportunity to respond to it. Thus, the Area Office altered the focus of the review without 
permitting Appellant an opportunity to respond to the new issues. Accordingly, I find it 
appropriate to remand this aspect of the size determination to allow Appellant the opportunity to 
make its case as to whether it has rebutted the presumption of identity of interest based on the 
spousal relationship between Mr. Tolliver and Ms. Dossman-Tolliver. 
 
 However, I otherwise affirm the size determination. The record demonstrates the Area 
Office calculated each firm's average annual receipts correctly. Appellant argues the contrary by 
offering its own alternative calculation.4 This is plainly insufficient. Appellant does not explain 
where these alternative figures come from. More importantly, Appellant does not explain where 
or why the Area Office's calculations are in error. 

 
IV.  Conclusion 

 
 For the reasons discussed supra, the appeal is GRANTED, the size determination is 
AFFIRMED in part and REMANDED in part. 

 
CHRISTOPHER HOLLEMAN 

Administrative Judge 
 
 

 
 

                                                 
 4  Many of the affiliates' receipts are undisputed. Appellant does not dispute its own 
receipts or those of TSL. Appellant argues DTG's average annual receipts are actually $540 more 
than the Area Office determined. Where Appellant's calculations differ significantly from those 
of the Area Office are with regard to T&O. Appellant's proffered calculation for T&O's average 
annual receipts is $XXXXX less than the Area Office's. It appears Appellant did not take into 
account T&O's interest and rental income. 


