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DECISION
 
HOLLEMAN, Administrative Judge: 
 

I.  Jurisdiction
 
 This appeal is decided under the Small Business Act of 1958, 15 U.S.C. § 631 et seq., 
and 13 C.F.R. Parts 125 and 134. 
 

II.  Issue
 
 Whether a firm is an eligible Service-Disabled Veteran-Owned Small Business Concern 
for a contract where the site of contract performance is 100 miles away from the service-disabled 
veteran’s home. 
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III.  Background
 

A.  The Protest 
 
 On November 29, 2007, the Contracting Officer (CO) gave notice that the apparent 
successful offeror for Federal Highway Administration Solicitation No. RFP DTFH61-07-R-
00124 was SES Group & Associates, LLC (SES).  The solicitation was set aside for Service-
Disabled Veteran-Owned Small Business Concerns (SDVO SBCs). 
 
 On December 6, 2007, E2Si-SaLUT Joint Venture (Appellant) submitted a protest to the 
CO that SES was not an eligible SDVO SBC.  Appellant asserted that Ernest A. Shepard, the 
individual upon whom SES’s claim of eligibility is based, lacked the necessary experience 
required to perform the contract, and was located two hours and 105 miles away from the site of 
contract performance, and therefore could not manage it.  Appellant further asserted Mr. Shepard 
did not control SES. 
 
 On December 12, 2007, the CO forwarded the protest to the Small Business 
Administration (SBA) Director for Government Contracting (D/GC).  On December 17, 2007, 
SBA informed SES of the protest and requested a response. 
 

B.  SES’s Response 
 
 On January 3, 2008, SES responded to the protest.  SES is a joint venture between 
Mr. Shepard and Engineering and Software Consultants, Inc. (ESC).  Mr. Shepard, a service-
disabled veteran, is President and sole owner of Shepard Construction, Inc. (SCI) and Project 
Manager and Managing Member for SES.  Mr. Shepard was employed by the National Oceanic 
and Atmospheric Administration (NOAA) from 1963 to 1994.  During that time he held a 
number of management positions requiring him to supervise extremely sophisticated technical 
work.  Following his retirement, Mr. Shepard gained further experience supervising construction 
contracts for SCI. 
 
  SES further asserted Mr. Shepard controls the joint venture.  SES headquarters is located 
at SCI’s offices.  Mr. Shepard manages the project off-site and visits the on-site location 
frequently.  Mr. Shepard’s responsibilities can be performed at SES headquarters without his 
being present at the job site full time.  While ESC provides technical expertise to the joint 
venture, it does not control it; Mr. Shepard does.  In addition, while Mr. Shepard is a local public 
official, his duties require only ten hours per month of his time, and most of that occurs in the 
twice-monthly evening meetings.  He will not seek re-election when his term is up in June 2008. 
 

C.  The Determination 
 
 On January 18, 2008, SBA issued a determination denying Appellant’s protest, and 
finding SES an eligible SDVO SBC.  SBA found that Mr. Shepard was a service-disabled 
veteran.  According to the SES Operating Agreement, Mr. Shepard personally owns 51% of the 
membership interest, with the remaining 49% held by ESC.  SBA further found that a service-
disabled veteran directly and unconditionally owned at the least 51% of SES. 
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 SBA found that Mr. Shepard had over 30 years management experience, served as 
president of a construction firm (SCI) for over two years, and further serves as a Commissioner 
of Public Works for the town of Chesapeake City, Maryland.  SES’s Operating Agreement 
provides that Mr. Shepard is Manager of SES.  Further, the Operating Agreement provides that 
the Manager is “responsible for the control and management of the affairs, property and 
interests” of SES, including performance of any contract, and shall exercise all powers of SES.  
Finally, non-Manager members may not participate in the SES’s day-to-day affairs and 
management.  Accordingly, SBA concluded that Mr. Shepard controls SES.  SBA then 
concluded that SES was an eligible SDVO SBC, owned and controlled by a service-disabled 
veteran. 
 

D.  The Appeal 
 
 On February 6, 2008, Appellant filed the instant appeal.  Appellant asserts that the 
subject contract is for laboratory and technical services to support five separate Federal Highway 
Administration laboratories.  The contractor is expected to maintain daily contact and interaction 
with the Government customer at the Government’s on-site laboratories.  Appellant asserts there 
is no evidence Mr. Shepard can control SES’s operations with respect to performance of this 
contract from Chesapeake City, 100 miles and two hours drive from the job site. 
 
 Appellant argues that SBA failed to address this proximity argument.  Appellant asserts 
SBA looked solely at SES’s Operating Agreement, when it should have considered the nature of 
the work required and the proximity of the veteran to the proposed work, citing Matter of IITS-
Nabholz, LLC, SBA No. VET-114 (2007); Matter of First Capital Interiors, Inc., SBA No. VET-
112 (2006); and Matter of First Capital Interiors, Inc., SBA No. VET-111 (2006).  The distance 
from SES’s headquarters to the job site means that Mr. Shepard cannot be in control of the firm’s 
day-to-day operations.  Appellant asserts SES was created solely to perform this contract, and 
Mr. Shepard’s absence from the site means he is not in control. 
 

E.  Responses to the Appeal 
 
 On February 15, 2008, SES responded to the appeal.  SES asserts that the cases Appellant 
cites are inapposite, as they concerned firms involved in construction work, which utilizes low-
skilled personnel requiring constant supervision; the firm headquarters and the project site were 
located in the same city, while the service-disabled veteran lived some distance away.  Here, 
Mr. Shepard is located at company headquarters, to supervise business operations, and each 
laboratory SES operates has a manager who reports to Mr. Shepard.  Further, Mr. Shepard is 
only two hours away from the work site, a not uncommon commuting distance, and visits the site 
at least once a week. 
 
 On February 15, 2008, SBA responded to the appeal.  SBA noted Mr. Shepard’s 
substantial general management experience, as well as his specialized experience in dealing with 
paving and surfacing operations.  Further, the SES Operating Agreement confers exclusive 
authority to manage the firm’s day-to-day operations on Mr. Shepard. 
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 SBA argues that the precedents Appellant cites pertain to construction work, and that 
OHA has not applied them to firms not engaged in construction work.  Further, the subject 
contract does not involve construction work, the distance involved in First Capital was twenty 
times greater, and here the service-disabled veteran possesses substantial management 
experience.  SBA asserts Appellant’s precedents are inapposite, and the appeal should be denied. 
 
 

IV.  Discussion
 

A.  Timeliness and Standard of Review
 

Appellant filed its Appeal Petition within 10 business days of receiving the D/GC’s 
determination, and thus the Appeal is timely.  13 C.F.R. § 134.503.   
 
 The standard of review for SDVO SBC appeals is whether the D/GC’s determination was 
based on clear error of fact or law.  13 C.F.R. § 134.508; Matter of Eason Enterprises OKC LLC, 
SBA No. SDV-102, at 8 (2005) (Eason).  In determining whether there is a clear error of fact or 
law, OHA does not evaluate whether a concern met the eligibility requirements of 13 C.F.R. 
§§ 125.9 and 125.10 de novo.  Rather, OHA reviews the record to determine whether the D/GC 
based his decision upon a clear error of fact or law.  13 C.F.R. § 134.508; see Size Appeal of 
Taylor Consultants, Inc., SBA No. SIZ-4775, at 10-11 (2006) (discussing the clear error standard 
which is applicable to size appeals and SDVO SBC appeals).  Consequently, I will disturb the 
D/GC’s determination only if I have a definite and firm conviction the D/GC erred in making a 
key finding of law or fact. 
 

B.  Merits of the Appeal 
 

1.  Eligibility Requirements for an SDVO SBC 
 
 An SDVO SBC is a small concern which is at least 51% owned by one or more service-
disabled veterans, and the management and daily business operations of which are controlled by 
one or more service-disabled veterans.  13 C.F.R. § 125.8(g); see also Eason, at 8-9. 
 
 Control by one or more service-disabled veterans means that both the long-term decision 
making and the day-to-day management and administration of the business operations must be 
conducted by one or more service-disabled veterans.  13 C.F.R. § 125.10(a).  A service-disabled 
veteran must hold the highest officer position in the concern, usually president or chief executive 
officer.  13 C.F.R. § 125.10(b); See also Eason, at 8-9.  In the case of a limited liability 
company, the service-disabled veteran must serve as managing member, with control over all 
decisions of the limited liability company.  13 C.F.R. § 125.10(d); see also Eason, at 8-9. 
 
 However, it is not enough for qualification as an SDVO SBC that a concern is majority- 
owned and headed by a service-disabled veteran.  The concern’s long-term decision making and 
day-to-day management must be controlled by one or more service-disabled veterans.  13 C.F.R. 
§ 125.10(a).  SBA must go beyond the formalities of business ownership and titles and to 

- 4 - 



VET-126 
 

examine how the applicant concern is actually run on a daily basis.  Eason, at 10.    
 

2.  SES’s Eligibilty 
 
 It is clear from the record that the D/GC properly found that Mr. Shepard is a service-
disabled veteran, and that he owns 51% of SES.  Further, the business organization of the firm is 
such that he holds the highest officer position, as Managing Member, and that he formally 
controls the management of the firm.  Appellant really does not dispute any of this.  So, it is clear 
that Mr. Shepard owns a majority interest in and formally controls the company. 
 
 Appellant raised in its protest the issue that Mr. Shepard lacked the necessary experience 
to control SES.  The record reflects that he has over 30 years experience supervising technically 
sophisticated work at NOAA.  Further, he has headed a construction company for over two 
years.  The record certainly establishes that Mr. Shepard has the necessary experience to manage 
a sophisticated contract. 
 
 The heart of Appellant’s argument here that Mr. Shepard’s location over 100 miles from 
the work site means that he cannot control SES’s operations.  For this proposition, Appellant 
relies on OHA’s precedents.  In Matter of First Capital Interiors, Inc., SBA No. VET-112 (2006) 
and Matter of First Capital Interiors, Inc., SBA No. VET-111 (2006), the service-disabled 
veteran upon whom the claim of eligibility was based lived in California, while the firm’s 
headquarters and the site of work for the construction contract involved were located in Ohio, 
some 1,900 miles away.  Among other issues, the decision noted the nature of construction work, 
which routinely requires on-site interaction with customers and close supervision of effort by 
subcontractors.  OHA ruled that the service-disabled veteran did not control a business under 
these circumstances. 
 
 In Matter of IITS-Nabholz, LLC, SBA No. VET-114 (2007) the relevant service-disabled 
veteran in Maryland and the firm’s headquarters and the work site for the construction contract 
was in Arkansas, about 1,000 miles away.  Again, the decision noted the nature of construction 
work mandates on-site supervision and direction.  OHA held that under these circumstances the 
service-disabled veteran was not in control of the firm. 
 
 Here the circumstances are different.  First, the firm’s headquarters is located in the same 
town as the service-disabled veteran upon whom the claim of eligibility is based, so there is no 
question that Mr. Shepard is able to conduct SES’s financial and administrative operations.  
Second, this is not a construction contract, but one involving the operation of laboratories 
conducting research on highway materials.  The work is more technical, and the local supervisors 
more proficient and able to conduct on-site interaction with the government than is the case with 
construction contracts.  Mr. Shepard’s supervision need not be so close as in a construction 
contract.  Third, the distance is simply much less than in IITS-Nabholz or First Capital.  In those 
cases, a trip to the company’s headquarters or work site was a major journey for the service-
disabled veteran.  Here, Mr. Shepard lives in the town where SES’s headquarters is located, and 
the job site is a mere two-hour drive, a not uncommon commute in the D.C. metropolitan area.   
 
 Further, SES represents that Mr. Shepard visits the site frequently, which is a credible 
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claim, as it mentions a particular schedule of visits for particular purposes.  All Appellant offers 
to contradict this representation is its unsupported assertion that Mr. Shepard does not frequently 
visit the site.  There is no credible claim that distance prevents Mr. Shepard from managing SES.   
 
 This case is easily distinguishable from those Appellant cites.  SES’s main office and 
Mr. Shepard are both located in the same place, not distant from each other, this is not a 
construction contract, and the distance to the worksite is short enough to permit frequent visits.  
Appellant has failed to meet its burden of establishing clear error in the D/GC’s determination, 
and thus the D/GC’s determination that SES is an eligible SDVO SBC must be affirmed.  
 

V.  Conclusion
 
 After reviewing the record, I find the written protest file supports the D/GC’s 
determination.  Appellant has failed to establish any clear error of fact or law in the D/GC’s 
decision.  Accordingly, I must deny the instant Appeal Petition, and affirm the D/GC’s 
determination. 
 
 The Appellant’s appeal is DENIED and the D/GC’s protest determination that SES 
Group & Associates, LLC, is an eligible SDVO SBC is AFFIRMED. 
 
 This is the final decision of the Small Business Administration.  See 13 C.F.R. 
§ 134.515(a). 
 
 
 
       ________________________________ 
         CHRISTOPHER HOLLEMAN 
         Administrative Judge 
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